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Introduction

This document has been developed by clinicians to support their peers and colleagues in progressing
the clinical pathway for Mental Health Act (MHA) Restricted Patients, namely those on sections
37/41 sections 47/49 or CPI (restrictéahd those conditioally discharged in the community.

This document should be read alongside the briefing paper from NHS England and NHS

Improvement (August 20£pand the Guidance issued on this matter by the Mental Health Casework

Section (MHC¥of the HM Prison and Probiah Service (January 2099 It is intended to

complement these two publications by providing additional pracbesed information to describe

LIN: OGAOS OKFy3dS NBIJdANBR Fa | NBadzZ i 2F GKS AYLI

In order to continudo progress the pathway for restricted patients, it is essential for teams to have
a greater depth of information earlier in the clinical pathway to determine whether conditional
discharge of these patients would be lawfitlis important that practitimers should try to keep up
with developing case lavelevant to this area

There are three key questions that lead to the establishment of whether a conditional discharge
would be lawful:

f 52 (UKS LISNA2YyQa RAAOKINHS [|dépNAatigribSlivegy? (i & | Y2 dzy |
1 Does the person have capacity to consent to their discharge arrangements (namely

community accommodation care and support)?
1 Is the purpose of the arrangements to manage risks to the public to prevent reoffending and

can risks be safy managed in the community?

All restricted patients are affected to a greater or lesser extent by the judgment; at the very least
discharges of restricted patients may be delayed whilst practitioners ensure and judicial bodies
secure the collation afelevant evidence to ensure that the discharge would be lawful. At the other
extreme the impact of the judgment may prevent the conditional discharge of a restricted patient.

The MHCS guidance proposes that for those who cannot be discharged, but vakssean be

safely managed in the community the use of ldagn section 17(3) leave may be considered

appropriate. The MHCS guidance also highlights those that have already been conditionally
RAAOKINBESRY ¢K2 YI& 0S5 4&dzoe Snivlongitedm dectidRdBPKY A OF £ N
leave. The implications of loigrm section 17(3) leave and the delegation of MHA responsibility

will be further explored below.

Whilst there is a recommendation that the MHA primary legislation be changed during the next
review?, should this recommendation be accepted and progressed, the changes are unlikely to be
enacted for some years; clinicians and practitioners cannot await primary legislation change in
making decisions about existing patients.

This document also dves on the experience of a project conducted in Lancashire following the first
case judgment in MM; some of their work is replicated with their permission.

'1CPH/ NAYAYLE t NPEOSRANNB oLyatyiadeo ! OGo ¢K2aS RSGFAYSR dzyRSNJ (KA & |
2 https://www.england.nhs.uk/wpcontent/uploads/2020/03/updateemm-pj-briefing-august2019. pdf

*hT¥dSy NBTSNNBR G2 o0& LI GASYyda 4 WaiAyAaliNB 2F Wdza ihisGdvide 8 NJ Wa 2 WQT
GKS WwI2YS h¥FA0SQ

* https://www.gov.uk/government/publications/dischargeonditionsthat-amountto-a-deprivationof-liberty

® https://www.supremecourt.uk/cases/uks20170212.html

® https://www.gov.uk/government/publications/modernisinthe-mentathealthractfinakreport-from-the-independentreviewrec 136
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Legal context

In MM v Secretary of State for Justitee Supreme Court held that, with few exceptions, the Mental
Health Act 1983 prescribes the legal procedure fgpatient hospitaldetention. Thus, it is unlawful
for a conditional discharge to amount to a deprivation of libeftyis therefore only laful to
discharge a restricted patient, if the conditions restqdiut do not deprive; the patient of their
liberty. It is of course lawful to deprive liberty using a different procedure, such as the Mental
Capacity Act 2005, but using the MHA to ddssoot an option.

Prison Transfer Patients:
These restricted patients are affected to a similar extent where their section 49 remains in place at
the time of appearing before the First Tier Tribunal (Mental Health).

The First Tier Tribunal (Mental Hé® in their consideration of those restricted by virtue of MHA

section 49 treat each case as if they were on sections 37/41 and as such the same parameters in

terms of capacity, risk and discharge planning have to be met before the First Tier Tribentll(M

I SIFfTGK0O gAff O2YyaARSNI NBO2YYSYRAYy3d (KS LISNR2YQa

As such, whilst eventual release into the community of those prison transfer patients who remain in
hospital (rather than transferring back to prison) ig affected by the Supreme Court judgment in
MM, their access to the Parole Board is.

Capacity is key to discharge

The Mental Capacity Act 2005 (MCA) provides that a person is assumed to have decisional capacity
unless it is established that they lack caityg and that all practicable steps need to be taken to

enable the person to make the decision themselveglpful guidance is available in this regard from

39 Essex Chambérs

It is currently unlawful for a restricted patient to consent to conditional discharge into an objective
deprivation of liberty and the First Tier Tribunal (Mental Health) cannot impose conditions that
singularly or cumulatively amount to a deprivationibglty given they have no statutory powers to
authorise the deprivation of liberty.

The current legal landscape means that the determination of capacity indicates the legal processes
F@FAflrofS NBtFGAY3a (2 (§KS LIS NEdhgitarml ditcBaigsig G A 2y 2 NJ
sought. The case law at the time of writing highlights how the law can enable discharge of some, but

not of others.

Capacity to consent can change with time; those lacking capacity may regain it; those with capacity
may lose it It is therefore not an exact science or a permar@gition ands dependent on the
specific decision that needs to be made at a particular time.

For many restricted patients the assumption of capacity would complicate the possibility of
discharge frondetention. ¢ KA & O2y aSljdzSyOS A& aAIyAFAOLyd G2 GF
particular context, a formal assessment is suggested as essential.

" https://www.39essex.com/mentatapacityquidancenote-brief-quide carryingcapacityassessments/
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It would be unethical to lead a person to believe that they can achieve a conditional discharge and

then as they come close to that point advise that this is not lawful. As such where restricted patients

need accommodation, care and support on discharge that amounts to an objective deprivation of

liberty, the sooner the team identify those who have capatit consent to their discharge

F NN y3ISYSyiGazr GKS oSGiSNIIofS GKSe gAaftf oS (2 R
place arrangements for regular reviews of the legal impact and be open and honest with the

restricted patient about what calawfully be achieved.

N>

For restricted patients it is not possible to have accommodation in the community without the care

and support as set out in the conditions of discharge and the care plan (including related documents

such as risk mitigation plansht the very minimum theseonditionswill stipulate the address

where the person must reside; the requirement for contact with their clinical supervisor and social
adzLISNIDA A2NIT YR GKSAN) adzLISNIDA &2 NDRA& | Bddhesea (2 0K
conditions alone restrict, but do not deprive liberty.

Sharing Practice:

The Lancashire MM Project considered in depth how to frame the decision for the assessment of capacity in
the context of restricted patients by reflecting on their experienttiedate with those not restricted in the
community and cases of restricted patients they had already successfully progressed through the legal
processes. From the learning in the Lancashire project it is suggested that the decision should be framed as

DoesP have capacity to consent to the commuHitggised accommodation and support arrangements, including
any control and supervision that may or will be proposed when they are ready for discharge?

The Lancashire MM project assessed the capacity odstlicted patients (who had not already been
assessed), regardless of level of security or duration of inpatient stay.

It is important to apply a level of rigour to the assessment of capacity to understand the proposed
accommodation, care and support ine community including all conditions imposed, regardless of
whether there is a deprivation of liberty implicit in the conditions or not. It is important to consider
that this capacity assessment may be subject to scrutiny or challenge by any partedavolv

Executive Function:

This is an area of significant importance in the capacity assessment of a number of people and is

relevant to the field of learning disability and autism, in addition to acquired brain injury, but has

been more widely commented cemd researched in the latter field. There have been specific

publications on the impact of executive function in the capacity assessment process. George &

Gilbert (2018)consider that in many capacity assessments actual performance in practical terms is
YAaaSR FNRBY LIS2L) SQa FLINRIFIOK YR YSGK2R2ft 2383z N
situation only. They cite Wood and Bigler (207K 2 & ( NI auawisé, Bvenineghgént, lod W

form opinions on how test performance is likely to infceeveryday behaviour, without carefully
AYGSNIBASsAYI (K2aS 640K RwaNBBhavioSrowelam@ridnyoiQi®e 2 F (1 K ¢
6 LId oL ® DS2NES | yR DAt 0 S Ndiffeiencesafyoginioh iidarflitydae | G S |j o
outcomeof Mental Capacity Act (2005) assessments can have a profound impact upon the lives of

8 George, M., & Gilbert, S. (2018). Mental Capacity Act (2005) Assessments: Why everyone needs to know about the frontal lobe
paradox.The Neuropsychologish, 59-66.

*Wood., L.I & Bigler, E. (2017). Problems assessing executive dysfunction in neurobehavioural disability. In T.M McMillfo&dR.
(Eds.)Neurobehavioural Disability and Social Handicap Following Traumatic Brain(hm88100). OxfordRoutledge.
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people with whom we workThe stark reality is that this may place them in situations of high risk
without adequate safeguards being put in pldc@

For those who havgood verbal skills it is possible, for example through offender treatments, to
arrive at a point where people are able to retain and recall very important information including
options and consequences of options but not have sufficient cognitive aloilapply or use that
knowledge in everyday situations; understanding information from how a person functions on a day
to day basis, from positive risk testing or from concerns and incidents formally recorded is important
to a good quality capacity assessmeiihere is a fine line between not being able to use

information at the appropriate time and making an unwise decision to set aside information and act
contrary to what others may consider to be right. The person conducting the capacity assessment
requires a level of skill and may need the support of clinical specialists in the field.

l'a adzOK GKS LI NI 2F (GKS FdzyOQuAaz2ylt laasSaavySyid 27
weigh information is of significant importance. Ruck Keene'&tatsider the learning from Court

of Protection cases overtan-yearLISNA 2 R g KSNB OF LI OA e glmostO2yaARS
O2yiGSaitSR Ol aSa KAy 3 SndxhatgabKobalitiPelrdefice BrNlis@Slily 8K Q | 0 A f
LI NI A Odzf | NUhey cittXfe\cEsk ¢f SgUVE®B and TB [2014] EWCOP 14, where a deficit in
SESOdzi A @S Fdzy Ol A2yAy3a sl a GASR (2 GKS AylFroAftade
X & Z [2012] EWHC 2400 (COP) the evidence on executive functioning wdsredn$gut a rather

Y2NB RSOFAfSR lylfeaira 2F gKIG ¢2df R O2yaidAddzis
GKS 2dzi02YSa Ay GKS Ol a%& nau&@dmoNid Belabletéiactudligza 3 S &
understand information whilebey 3 dzy' 6f S (2 dzaS 2NJ 6SA3IK AGQO®

[«
N>

LG Aad GKSNBT2NB SaaSydalf GKFIG GKSMuUlBNBR2Yy Qa wSal
DisciplinaryTeam (MDT) support the person assessing capacity, ensure all are agreed on the salient

points relevant to the decisiopand are aware of the approach and methodology to be takeis.

essential for whoever is assessing capacity to have access to all other relevant assessments and to

read them. These will provide further evidence of capacity or lack of capacity. Aagsesbment

needs a lot of preparatory work, and the ability of the assessor to understand and analyse a wide

range of professional material is key to digging beneath the surface of superficial capacity. Itis far

easier to negotiate and provide speciabsipport to assessors at the time of the assessment being

needed rather than trying to deal with differences of opinion subsequently.

Fluctuating capacity and anticipatory capacity

There are particular aspects of capacity that need careful consideratidmige better dealt with

through specific advice on a case. There have been Court of Protection cases that have considered
the matters of fluctuating capacity and separately anticipatory capacity which have provided some
insight into matters for considetin such as

1 There should be a distinction drawn between making isolated decisiotthose that
relate to the management of affair's
! The management of affairs requires a longitudinal perspettive

Ruck Keene, A; Kane, N B; Kim, SYH and Owen, G S (2019) Taking capacity seriously? Ten years of mental capacityedisputes befo
England's Court of Protectidnternational Journal of Law and Psychia#tgiume 62, Pgs 566.

! Cheshire West AhChester Council v PWK [2019] EWCOP 57

2 As above
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f When assessing capacity for some decisions they neéd3o0 02 y & A R&mMIBWRIot G | W
as a group of micro decisions because the decisions had to be consistent and coherent with
each other over time, and because decisions at one time would be affected by decisions
GFr1Sy NI ASND®

The decision in Cheshiredat and Chester Council v PWK [2019] EWCOP 57 is particularly relevant

as the judge derminedd K & RSOARAY3 2y 2ySQa OFNB I NN y3aSyS,y
YEYEFIAYy3a 2ySQa LINPOINWRAY It eR T ¥ 2y NEBsdapaBity y I £ OAS g
ought to be taken:

Ymgpd {2YS KI @S NBTFSNNBR (B myiview, dhis bpproash-hiash y 3 | |
the value of clarity It establishes that the starting point is incapacityl' he protection for
the protected person lies in the mdatory requirements of Section{emphasis added)

20. It seems to me that the closer the protected person is at the moment of actual decision to
capacity, the greater the weight that his views must carry and of course, any decision made
must take in taaccount that he may acquire capacity and, therefdreust not be beyond
OKIyasSoQ

LYOGAOALI G2NEB OF LI OAlGe RSIfa ¢6AGK GKS AaadzsS 2F GK
the lawfulness of an act to be done in the event that the persorslaelpacity at some point in the
future.

In the case of United Lincolnshire Hospitals NHS Trust v CD [2019] EWCORMRh @eurt
considered a situation where P had capacity to make a healthcare decision, but there was a clear
and foreseeable risk thahey would lose capacity at a particular moment in timehe near future

In this case the individual was detained under the Mental Health Act, regained capacity to make
decisions about her obstetric care, but risked losing capacity at a critical matagng the labour.

On the specific facts of the case the court was willing to authorise contingent and anticipatory
declarations in the event that CD lost capacity.

Sharing the atcome and dealing with differences of opinion

The written report of the assessment should be shared openly with the person and their

representatives and other MDT members to enable them to understand the rationale underpinning

GKS LINPFSaaA2yIltaQ LRaAAGAZY 2y lehhcatokaviBBAS | Yy R LINE
example of a robust capacity assessment report is detailed in Appendix Three (this is anonymised

FYR O2yilAya AYyF2N¥IFGA2Yy FNBY | Nry3aS 2F LIS2LI S¢

Where there is a difference of opiniam the outcome of the capacity assessment, this should be
discussed at length and resolved. In many situations open discussion of the reasons for the
difference will lead to resolution, but in those cases that remain unresolved despite best efforts and
mediation it may be necessary to involve legal professionals, independent experts and the Court of
Protection.

¥ RB Greenwich v CDR2019] EWCOP 32
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Sharing Practice:

Lancashire County Council and Mersey Care NHS Foundation Trust undertook a project to review the capacity
of all restricted patients falling into the Transforming Care cohort for whom they shared responsibility.

A flowchart* is appended considering how to approach an assessment of capacity in these circumstances and
setting out the salient points.

The reflections of those undertaking the capacity assessments highlighted the following themes and learning
which may assist othig in considering their approach.

Moral dilemmas: Assessing capacity regarding discharge plans can raise expectations for the individual that
discharge will happen. Should the individual know the outcome of having / lacking capacity to consent to
restrigions that amount to Dol i.e. that having capacity may mean they cannot be discharged? How should
the reasons for this assessment be presented to the person? How should the outcome be explained?

Responsible Clinician and other hospital staffton community-based staff may have little knowledge of

models of care in the community and may see 'secure residential’ as the only viable option. It is essential to
3SG GKS Fdzff a5¢ FyR FlFLYAf&@ 2N FNASYRA Anypicteddaa G SR
early as possible, and to ensure they have a clear understanding of all the potential models of care available
and the extent to which each model may be able to support greater independence; continue rehabilitation in
the community and mitigie or manage residual risk.

Challenges to capacity assessmentapacity asses®nts need to be very robustWhatever the outcome,
this is likely to be challenged by the person's solicitor, other professionals involved, family or friends or the
person tremselves.

Setting the bar for capacityThe salient points in any decision about capacity differ from person to person
and from decision to decision; restricted patients have additional salient points that other patients / people
making an accommodatioredision do not have. It is important that it is understood by all concerned that
carrying out 'a robust capacity assessment' for a serious and complex set of linked decisions, is not about
'setting a high or too high a bar for capacity' but ensuring that wider field of relevant issues are
considered.

Executive functioning:lt is difficult to assess capacity when an individual is very articulate and can go through
details of their MoJ restrictions, SOR@. and reasons for them, but has not been tedtout in real, rather

than hypothetical situationsThis is an area where shadowed leave and positive risk testing may be able to
add important information Capacity is about whether the person can understand, retain, use and weigh
relevant informationto make the decision at the time that it needs to be made. If the individual is faced with a
risky situation in the community, they may not be able to control reactions or execute them (even if they know
how to respond 'on paper’). Executive functioniagbout the cognitive processes needed when required

not just a memory test out of context. One way of digging a bit deeper into the person's ability to apply salient
information to a situation is through role play, asking open ended questions abaaittivé individual would

need to thinkabout in specific scenariog£ven where people may be able to apply information in this situation
further information about practical application of knowledge may be required before concluding that there is
an executie function issue rather than it being the person is making a capacitous unwise decision. It is
therefore essential to consult with others involved with the person to ask about other situations where the

Thanks to Lancashire County Council and Mersey Care NHS Foundation Trust for allowing us to share this developmbnbsé {@u ¢
use this, please acknowledge this source.
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person has not been able to execute a decision dedpeing able to articulate what they would / wouldn't do.

laAy3d GKSaS AYRANBOG YSGK2Ra OFy LINPGARS | RSSLISNI Ay3
ultimately be robust enough to determine lack of capacity in all individgfds same there will still need to

be graduated testing out of understanding in real life situations.

Timescales:To fully understand the person atldeir communication, and to carry out a robust capacity
assessment required multiple visits over a period of tiged considerable preparation reading background
information and reports, and consulting with relevant professionals and family.

Capacity to consent to 2#r. care: If the person lacks capacity to consent to some restrictions in the proposed
care plan but is aware of this deficit and can consent thi24taffed support, this still means they lack

capacity to consent to theare arrangements as a whol&his is beause the decisions around

accommodation, care and support are interlinked. As such, whilst a person may be able to understand
sufficiently around some aspectsthie overall support plan e.ghe need for 24hour staffing, if they
demonstrated a lack afapacity regarding other necessargments,they would be considered to be lacking
capacity overall. Capacity is not the same as compliance and the person would have the right to withdraw
consent at any time, and if they did so would not have capacitydoage the risks.

Sex Offenders Treatment Programme (SOTR3$sessing capacity when a person has not completed their
SOTP may not give an accurate picture as the SOTP can enhance capacity for some individuals.

Case Vignette Paul (key point: capacity ssessment)

Paul is a young man with mild learning disability. He has been in and out of detention since his teens spending
most of his adult life in prison and secure hospital. Paul has well developed daily living skills and is able to
advocate for himské. During his detention he has developed the skills to advocate for his peers and regularly
attends meetings. Through his many years in detention and the therapy he has completed he has learnt the
various factors that are important to his risks and \ashkbilities¢ he has learnt what to say. He has also

become confident with specialist terms such as deprivation of liberty and can place them in context within a
conversation.

Whilst the assessment of capacity was commenced by the community social worébed, it became clear
that it would be necessary to have the specialist involvement of a clinical psychologist within the capacity
assessment

During the process of assessing his capacity it emerged that his verbal ability masked a significant cognitive
deficit. Whilst he was able to use phrases and terms that appeared to indicate a level of understanding and
weighing, he was unable to give any further detail as to what these terms / phrases actually meant. It was also
noticed that there was a gap beegn his verbal ability and performance ability with many examples of him
having acted contrary to what he would describe as the right option to choose. When debriefed about these
events he was unable to provide any cogent rationale for his actions.

The adlitional evidence from the clinical psychologist about cognitive ability and performance led to a finding
that Paul lacked capacity for the community accommodation care and support proposed on discharge.

Case Vignette: Jackson (Key point: capacity assesgn

Jackson has a mild learning disability and was detained on a s37/41 following convictions for sexual offending.
His first conditional discharge several years ago resulted in a recall to hospital after 3 months. On his second
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(current) conditional disharge, Jackson was assessed to require a care plan that amounted to a DoL. Jackson
was assessed to have capacity, and he consented to the care @tanof his conditions was that he followed
his care plan.

The RC worked with Jackson and the MDT todasteducing the restrictionsiihis care planThis was
possible to a minimal extent, but he still required a care plan that amounted to a DoL due to his risk primarily
to others but also to himself.

' TGSN) GKS aa OFasS | yR aWwdrkeramldRE Rassess&ddhis tipality. AtavgsQa a2 OA I
concluded that Jackson lacked capacifhis was because he thought he was no longer a risk, and that he was

Wo S i (i SAthoygh betagreed to continue with a high level of supervision, he deniedhisaivas

necessary and said he would be fine without it.

WEOlazyQa az20Alft 62N] SN GKSNBF2NB Lldzi Ay Fy LI AOI G A
At the hearing, the Judge referenced similar cases recently heard (Birmingham @itjl @SR and Lancashire
County Council v JT2019] EWCOP 28 An order authorising the DoL for 12 montigs given

Jackson had a Tribunal shortly afterward$e Tribunal noted that he required a care plan that amounts to a
Dol and that this had CoP authorisatiorhe Tribunal removed the condition that related to him following his
careplan.¢ KS ¢ NAROdzyl f dzLJIKSEt R W2KyQa O2yiAydzSR O2yRAGAZ2YI f

Deprivation of Liberty (DoL)

It is not the intention of this paper to discuss the various views and interpretations in relation to
Deprivation of Liberty. Much has been written on this matter and legal rulings have progressed as
far as possible with pragding a framework t@uide determirations ofhow care arrangements may

or may not constitute a deprivation of liberty.

The Mental Capacity (Amendment) Act 2019 has introduced the Liberty Protection Safeguards
expected to be implemented no earlier than Océnl2020. This will bring to bear a new approach
to the authorisation of DoL, but not change the understanding of what constitutes DoL.

0Q &8s {"qides oudpactitiekasd hfsdzLINS Y ¢

/| dNNByidte G§KS Wl OA a
NYAYAy3a +y W202S00GA0BS 52 ¢

R @GS
g2 1S& FIrOSda G2 RSGS

Si
Is the person

T under continuous supervision and control; and
1 not free to leave (to live elsewhere)?

At the point of determining whether arestri&tR LI G A Sy G Qa | O02YY2RI A2y > O
discharge would amount to an objective DoL we are again guided by the same judgment which
stipulated that the following are not relevant:

f GKS LISNBE2YQa O2YLIX AlFLYyOS 2N 01 2F 202S00GAz2y
1 the relative normality othe arrangements
1 the reason or purpose behind the proposed arrangements.

' https://www.supremecourt.uk/cases/docs/uks2012:0068judgment.pdf
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There is very helpful guidance from the Law Society to aid the broader understanding of what is
meant by the judgmerit.

Given the factors that are not relevant, it is possiblelthaYl y& NBAGNAOGSR LI GASY
discharge arrangements could amount to DoL not due to forensic risks, but on the basis of their

physical health needs or their need for support due to vulnerability or lack of skill. Whilst it is not

relevant to the déermination of DoL to consider purpose, it is important to an MDT to understand

GKS NBlFaz2ya gKe (KSe o0StAS@OS GKIFG t£S@St 2F adzlSH
proposed support plans.

2 KSYy GKAY1Ay3 I 02dzi edduiBance it @doRes @l&atiiattheteysBe A Ga NBT |
possibility of an amount of physical freedom within a care plan that would still amount to

continuous supervision and control. Continuous supervision and control does not mean that the

person mustbe within@ SAA3IK3G 2F 2GKSN&B 4 Fff GAYSaz IyR (K
freedom to leave is probably as significant as the actual limitation at any given time. If a person is

free to leave at a given time, but this freedom could be curtailed by othiees, they are probably

subject to a deprivation of liberty. For example, a person needing to inform and seek permission

from staff of their destination and planned time of return, on every occasion they intend to go out

would be subject to a significamitrusion into their liberty, even if they were to be wholly

unsupervised when allowed to go out. The fact that there is control over where the person goes,

when they go, how long they go for and for what purpose combined with plans for monitoring or

taking action if the person deviates from what is agreed meets the threshold of DoL, despite the fact

that they may be undertaking all the acts without direct observation or escort.

It is important to note that in the Supreme Case Judgment in Cheshire Westiéic statement was

YIRS GKIFOGSHR) 28K2dKRB WARS 2F OldziAzy Ay RSOARAY3
In pragmatic terms if professionals are unsure of whether the situation amounts to DolL it is

suggested that they seek further ade including legal opinion and possibly judicial opinion on the

case.

Case Vignette James (Key point: circumstances amount to DoL)

James is a 4¢earold man who suffers with persistent hallucinations as a result of treatment resistant
schizophrenia.He has been discharged since 2015, subject to conditions including residence at a care
placement, following conviction for a violent offence in 2011. He suffers significant and disabling attacks of
panic when in social settings. He requires support toage his day to day care and wellbeing, including 5

hours of 1:1 support from staff on a daily basis, and is supported with meals and budgeting. He is placed in a
residential care setting that offers him access to rehabilitation in the community but wieere accompanied

by staff at all times to manage the effects of social contact on his anxiety and to avoid him being exploited and
spending recklessly. When there are staff shortages, James needs to reschedule his planned trips into the
community to ensre he is safely escorted at all times.

Case Vignette, Paul (Key point: circumstances amount to DoL)

Paul has mild learning disability and a long history of varying offences. He has never lived in the community as
an adult and despite progress through rehabilitation he continues to have gaps in his daily living skills. Paul is
also a very vulnerable pgon, he was exploited and suggestible as a young person which led him into a life of

18 https://www.lawsociety.org.uk/supporservices/advice/articles/deprivationf-liberty/
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Paul aspires to live a successful life in the comityuto further his education and develop a role as an Expert
by Experience gaining paid employment.

Paul is being discharged into a supported tenancy, he will have the support of staff during the day and a
sleeping in staff at night. The support will aélim with planning positive activity and meaningful

engagement; reengaging with family and developing new social networks; with financial management; and
with dynamic risk assessment. Whilst he will have some time unsupported in the community, thes twill
specific places for structured activity for an agreed duration, there is a plan in place to ensure that he has
safely arrived and that others know of his whereabouts; action would be taken to secure his safety should he
not arrive / return as plannedHis contact with others is monitored to ensure that he is not exploited or
abused.

Case Vignette; Jennifer (Key point: circumstances amount to DoL)

Jennifer is a 69earold woman with longstanding bipolar affective disorder. She has several cotaglica
physical health needs as a result of longstanding poorly managed diabetes. These include mild cognitive
impairment thought to be due to a vascular dementia, and chronic peripheral neuropathy which limits her
mobility. She is cared for in a nursingim®where her physical health needs are supported comprehensively.
The home is in a rural location with no local public transport. Although she is free to leave and there are
spacious grounds to which she has access, she nevertheless needs to ask gefmoissstaff to unlock the

door, and requires to inform staff when she will return, so they can send assistance if she does not return on
time.

Necessity and Proportionality:

Part of the process of treatment in hospital is the concept of taking posiske and testing the

extent to which a detained patient may need supervision or control mechanisms post discharge. Itis
an important part of rehabilitation and a means by which the outcomes of treatment can be
measured.

Positive risk testing can takefmy @ T2 N¥Ya RSLISYRAyYy3 2y (GKS AYRAGARz
history. Itis a process of taking calculated, well planned risks to determine the progress the person

KIda YIRS & | NBadzZ G 2F GKSANI GNBI Gvilgyinlex SEI YLI &
without staff escort, having access to money, technology, medicatiorall form part of this

process and will inform the support plan post discharge, the restrictions needed as well as the

setting of conditions for a conditional discharge.

Postive risktesting also provides critical evidence to judicial processes that may be asked to
authorise restrictions in support plans that individually or cumulatively amount to DoL and who will
expect that the legal requirements of necessity and propoidy of restrictions can be described
and evidenced.

Case Vignette: John (Key point: positive risk testing)

John has a mild learning disability and personality disorder with a history of sexually offending against children
and vulnerable adults and thesa of weapons. Over a lengthy period of time John was supported to use the
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strategies he had gained in the Adapted Sex Offender Treatment Programme and anger management
programme in collaboratively predicting and managing risks.

A plan of staged developmeof unescorted community leave was set out whereby John would plan a specific
activity; the routes and travel to and from the activity; the money required and the duratitmthen set out

the plan and agreed with staff how he could gradually move from having full staff escort to having no staff
escort for the leaveThe plan gradually faded the staff presence back.

The MDT arranged for random, covert shadows to establisétler John was maintaining the plan as agreed.
This provided valuable evidence for further unescorted community leave.

Case Vignette: Frank (Key point: positive risk testing)

Frank has a history of sexually offending against children and women. EBmsifoassessment highlighted an
obsessional personality whereby everyday obsessional behaviours such as gambling and internet use set the
conditions for offending.

Frank was supported through a process to use the strategies he had gained in various mtgatnggammes
and therapy to collaboratively predict and manage risks. He progressed through a staged development of
unescorted community leave in the nearby town and covert shadows demonstrated that he maintained all
aspects of the agreed plans.

Frank reguested access to a town farther away from the hospital, he engaged well in the planning and early
stages of fading staff escort. The MDT arranged for random covert shadows to establish whether Frank was
maintaining the plan as agreed. This provided able evidence that Frank was accessing a betting shop and
purchasing pornography from the newsagents. In discussion with Frank he identified that he felt that as he
was further away from where staff atlased K S K 2 dz3 KF S (K SI @12 athigoiied the liufie
plans for escorted and unescorted leave.

Gateways into the Community

There are five gateways into the community (not necessarily discharge):

1 To rehabilitate a person to the extent that the discharge arrangement would NOT amount to
anobjective DoL

1 For the person to lack capacity to consent to the community arrangements amounting to
DoL and the relevant authorisation to be in place

1 For the person to have capacity to consent to the community arrangements amounting to
DoL and thauthorisation from the Inherent Jurisdiction to be in place (see below)

I To be successful in an application for absolute discharge (see below)

1 To be given permission for long term section 17(3) leave, where custody is delegated to
another authority. This auld not be considered to bedischarge butan allow for support
in the least restrictive setting (see below).

There is little to say on the first point above, for each of the remaining points further information is
contained in the sections below.
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Thos lacking capacity to consent to the discharge arrangemeqdisscharge planning
The powers under the MCA can only be used for those where the person is assessed (or judged by
the Court) as lacking capacityrelation to the relevant decision(and when he Dol is in the

LISNAR2y Qa o0Sad AyuSNBaltao ¢tK2aS ¢gK2 INB FaasSaasrk

accommodation, care and support will need their discharge planning organised well in advance and
in a particular order.

Before a First Tier ifiunal or the Secretary of State can order a conditiaisthargethey need to

be assured that any Dol arising from the restrictions within the care plan has been authorised by the
appropriate legal body. For those being discharged into residentiatlaisrevillusuallybe through

a DoLS authorisation from the local authority and for those being discharged into other settings
(such as supported tenancy or own home) this authorisation will come from the Court of

Protectiort’. It has been noted however &t in some situations where the Dowsuld apply, the

local authoritieshave considerethe complexity to be outside of their judgement and have applied

to the Court of Protection foauthorisation.

In order to get the authorisation of the DoL the suppgldn for the post discharge arrangements

gAff ySSR (2 0SS adZFFAOASyidte RSGFAfSR FYyR KI @S
(as per the statutory checklist), there will need to be clear risk assessments, mitigation plans and

crisis contingncy plans. It will take some time to develop these and as such the provider of the post
discharge support will need to have been commissioned some time prior to discharge and have had
sufficient information shared with them, including all positive ris&ting. Further the expected

community MDT will also need to have had sight of these documents, been involved in their
development and have agreed the content and restrictions contained therein.

It is also helpful for the proposed accommodation and supfmhave been risk tested through
section 17(3) leave.

Restrictions that also protect the public
There is no direct power to use the MCA to protect the public from harm, although sometimes the

l®]]

NEEGNROGAZ2YE RSSYSR Ay (i KSglalBdllvauld also reduSeithie risk y § S NB 3

of harm to others. There might be an indirect case to argue that preventing a person from acting to
KFNY 20KSNB ¢2ddZ R faz2z o6S Ay (GKS LISNE pyyscal, 0 Sai
emotional or pgchological harm to themselves from their actions or in preventing the impact of the
consequences of harming others such as retaliation, criminal processeSxatmples would include

where there is evidence thaturingprevious spells in custody detention there was an increase in
selfharming behaviouand psychological distress, or whehe personhas previously been the

subject of or threatened with vigilante attacks following offending behavior.

There is no power under the MCA to authorisBal indefinitely; additionally, there would be no
power to recall to hospital a person who fails to comply with the restrictions and plans amounting to
DoL imposed under the MCA and as such this cannot in isolation provide the necessary framework
for the protection of the public.

7 please note this will change on the implementation of the Liberty Protection Safeguards
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In the MHCS guidance it suggests that even where the person lacks capacity, if the purpose of
NBaAaUGNROGA2Yya Aa T2N (whSre dfidirt RIS intd Rig'groBpfthel KS  LJdzo f A C
Secretary of State considers cautioowdd be exercised when considering whether to conditionally
RAaAOKINBS adzOK I LI GASYyld 6AGK I OFNB LYy GKIFG ¢

This has been tested in the Court of Protection in the case of Y County Council v'Z#RexEsit

gla KSEtR 0KIG GKS YSIFadaNBa 6SNB Ay %%Qa 06Said Ayl
Yhey are designed to keep him out of mischief, to keep him safe and healthy, to keep others safe, to
prevent the sort of situation where the relative of al@hvanted to do him serious harm, which |

have no doubt was very frightening for him, and they are there to prevent him from getting into
ASNA2dza GUNRdzofS 6AGK GKS LRtAOSQO®

More recently this was further supported in the cases of Birmingham CC and SRheashire CC
and JTR where it was held that it is lawful for the Court of Protection to authorise support that is
RSaA3aySR (2 LINBOSYyld NB2FFSYRAYy3a IAAPSY adzOK & dzLJLJ?

It should be remembered however that eachse will be considered on its own individual
circumstances and to an extent different judges sometimes take slightly different approaebies.
example in A Local Authority v JB19] EWCOP 84t was agreed between the parties and
accepted by the Judge thatg KA f &4 Ad A& LISN¥AaaraofS (G2 6SAIK {f
system and/or being the target of some form of vigilante violence as part of a best interests analysis,

what is rot permissible is the imposition of a restriction on his liberty in order to prevent the

possibility of offending insofar as it purely risked harm to those other tham tRis context the

protection of others falls squarely within the Mental Healthieby o | & 2 LJJ2 &SR G2 GKS

Conditions of Discharge and Care and Support in the Community

Conditions of discharge are statements set out by the discharging authority (either a First Tier

Tribunal or the MHCS on behalf of the Secretary of State). They are based on recommendations

from the RC and MDT and target specific factors that are negesanonitor and manage the

LISNE2YQa YSyidlrft RA&A2NRSNI 2NJ G2 LINPGSOG GKS Lldzof A
Appendi Four

It is not necessary for the person to have capacity to consent to the conditions, but it is important
that a condition that is imposeid understood by the person who is subject to it, otherwise it would
be of limited value in helping the person to keepatoourse of action that protects their own health
and safety and that of the public. This places a duty on practitioners and clinicians to define
conditions that enable the person to engage in care and support, and to work with the person to
enable theirunderstanding of the conditions, their purpose and impact.

The status of conditions imposed upon a person subject to conditional dgelsmnot a binding

contract. A person might breach all or any of the conditions, and yet suffer no direct consezgienc

Similarly,t is quite possible for a person to be recalled to hospital without explicitly breaching any of

their conditions. The rationale for recall to hospital relates primarily to the medical necessity of the

person being in hospital at that timevhether intt6 A NJ 2 gy~ 2 NJ Zhé &oSdii@ha Ay G SNB &

18 https://www.39essex.com/cop_casestounty-councitv-zz/
9 hitps://www.bailii.org/ew/cases/EWCOP/2019/28.html
2 https://www.39essex.com/cop_casesdacatauthority-v-jb/
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imposed can be considered a framework within which the person might reasonably determine how
best to avoid the risk of recall, in order to make subsequent decisions.

It is important that the MDBpproach the agreement and recommendation of conditions in a logical

YI Yy SN | 2Y&ARSN)I 6KI G O2yRAGAZ2Yya | NB ySOSaal Ne
and offence risk. They should review whether they either individually or collectinelyrat to a

deprivation of liberty, then explore the legal implications of this and whether alternative legal

frameworks can address the factors required before determining that the law poses a barrier to
discharge.

Absolute Discharge

An absolute discharge granted by either the First Tier Tribunal (Mental Health) or the Secretary of
State where both:

1  The criteria for detention are no longer met (i.e. nature / degree / health / safety / others)
unders72(1)(b).

1 Itis not appropriate for the patient to reain liable to be recalled todspital for further
treatment- s73(1)(b).

Whilst not impossibletiis rare to obtain an absolute discharge straight from hospital.

A conditionally discharged patient can apply for an absolute discharge, but only hastadbess
Tribunal in theirsecondyearpost discharge and every two years after that.

Under section 71(1) MHA, the Secretary of State has the power to make a discretionary referral to

the Tribunal at any timeA decision to make a discretionary referral nigytaken at the Secretary

2F {01 GSQa 26y @2t A0A2y> 2N 2y NBIljdzSSad 2F GKS LI
referral is made, it is generally on receipt of a request from the patiethi@ir RC Consideration

will be given to the reasorfsr the request and, if refused, MHCS will provide reasons for the

refusaf”.

The Secretary of State can absolutely discharge under s42(2). No specific criteria are st out
Actsays,"if he thinks fit.

Helpfully case law has addressed the matiEabsolute discharge and provides some further
guidance specifically for First Tier Tribuffaldn this case the judgment provides the following
JdzA R yOS $6KSY O2yaARSNAYy3I GKS ¢NAROdzyl faQ LI2gSNAE
patient:
87. Accordingly the Tribunal when exercising these powers will need to consider such matters as the

nature, gravity and circumstances of the patient's offence, the nature and gravity of his mental
disorder, past, present and future, the risk and likelihobthe patient reoffending, the degree of

21

https://assets.publishing.service.gov.uk/government/uploads/system/uploatiatdment data/file/670679/MHCS_Tribunal guidanee
restricted patients v1.1 Dec 2017.pdf
2R (SC) v MHRT [2005] EWHC 17 (Admin)
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harm to which the public may be exposed if heffends, the risk and likelihood of a recurrence or
exacerbation of any mental disorder, and the risk and likelihood of his needing to be recalled in the
future for further treatment in hospital.The Tribunal will also need to consider the nature of any
conditions previously imposed, whether by the Tribunal or by the Secretary of State, under sections
42(2), 73(4)(b) or 73(5), the reasons why they were imposethanektent to which it is desirable to
O2yGAydzsSE @GINE 2NJFRR (2 GKSYX

59. The consequence of an order under section 75(3)(b) is that the restriction order ceases to have

effect; in other words, that what was previously only a conditional discharge beéoraffsct an

absolute dischargeBut, as section 73 demonstrates, the difference between the two is the difference

between the patient who is, and the patient who is no longer, liable to be recalled to hospital for

further treatment. So, in effect, onefdhe key questions that the Tribunal will wish to ask itself when

considering how to exercise its powers under section 75(3) is whethei section 73(1)(b) puts it

¢ "satisfied that it is not appropriate for the patient to remain liable to be Heckto hospital for

further treatment.” If the Tribunal is not so satisfied, then it is difficult to see that it could be
FLILINPLINREFGS F2NIAG G2 YFE1S 'y 2NRSNJ dzy RSN aSOiGAz2y

Those with capacity unable to be discharged due to conditi@msounting to Dol
reducing restrictive nature of the detention, the inherent jurisdiction and the use of
section 17(3)

The element of coerced consent needs to be borne in mind; it is recognised that the person could
never be considered able to capably &nekly give consent to any condition to which they are
subject, given the power of recall and consequences of breaching conditions where that breach
would increase risk to the public.

For those who are deemed to have capacity the positive risk testang éssential part of

determining whether restrictions can be reduced sufficiemblysuch an extenthat the post

discharge support would not be considered to be DoL. If this can be achieved, then a conditional
discharge could be possible.

Sometimes eveafter restrictions have been reduced as far as possible, the remaining factors within
the proposed accommodation, care and suppwill still amount to DoL. Where this is the case a
conditional dischargwith conditions amounting to a Ravould not be laviul and alternate options
need to be considered.

There are, in the main, two options

1  The use of the inherent jurisdiction to authorise thgpects of theproposed
accommodation care and suppdtat amount to a DoL
i the use of Section 17(3) long term leawith the permission of the MHCS.

Use of the Inherent Jurisdiction
The Inherent Jurisdiction at common law enables High Court judges to consider any matter where
their powers are not governed or limited by a statute or rule of law.
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The Inherent Jurisdictiousuallyonly applies to vulnerable adults meeting the following definition

Vulnerable adult is someone who is

(i) under constraint or

(i) subject to coercion or undue influence or

(iii) for some other reason deprived of the capacity to makeedtevant decision, or disabled
from making a free choice, or incapacitated or disabled from giving or expressing a real and
genuine consent.

However more recently some judges have extended the scope of the inherent jurisdiction to cover
situations whereKk S NBf § A A & { MiThiovdas rEeadniRgollowed in the AB case referred to
below in relation to the authorisation of a deprivation of liberty where P has capacity.

There are few cases reported on the use of the Inherent Jurisdiction in retatibe matter of
deprivation of liberty. In the case of Hertfordshire CC ard thB inherent jurisdiction was used to
authorise the deprivation of liberty of AB, a vulnerable yet capacitated restricted patient, in the
community.

Case Summary AB (kepint: use of Inherent Jurisdiction to authorise DoL)

AB hal a mild learninglisability and was detained @87/41 following convictions for sexual offending. AB
was conditionally discharged from hospital in 2016 with a care plan that amounted to eHeokas assessed
as having capacity and agreed to this care plkollowing the MM case, his social worker applied to the High
Court for authorisation of the DoL, which they granted under their inherent jurisdiction for a period of 12
months HertfordshireCounty Council v AB, 2018

As the High Court authorisation was for 12 months initially a further application was made to the High Court

for renewal of the authorisation so that the authorisation of the DoL and therefore the conditional discharge

could catinue. The High Court renewed the authorisation on a long term basis, with no need to return to

court to seek a further ruling unless thesed significant material change I OOSLIJiAy 3 GKS [ 201t !
argument that the court was permittedto dotidssy’ 2 NRSNJ (2 FAf € GKS af S3Iratl GdAd:
Ay . Qa aiidd dazyo

There has been commentary that this is an inappropriate use of the inherent jurisdiction. Moreover
in a furtherpubliclyreported judgement relating to a man with autism who wast significanly
intellectually impairechind wascapable of clear thinkingut experiencedneltdownsduring which

he was considered to lose capacity and not be able to manage his behaviour or make considered
decisions Cobb J concluded that the inherent jurisdiction should not be used to deprive a capacitous
person of their liberty.It is clear from this judgment that different judges have different views about
the appropriateness of relying on the inherent jurisdictin such circumstances, as a matter of
principle, and different interpretations of the relevant case law.

Section 17(3) delegated custody:
Mental Health Act section 17(3) is quite different from other parts of section 17; it enables patients
to be kept in the custody of staff or persons authorised by the hospital managers. Historically this

*Re SA [2005] EWHC 2942, [[78]

24 see Anderson v Spencer [2018] EWCALGOY [2018] 2 FLR 547 ( a Family Law Court of Appeal case about whether it was lawful to use
an existing DNA sample of a deceased peesuhitbe tested posthumously to determine paternity).

*® hitps://www.bailii.org/ew/cases/EWHC/Fam/2018/3103.html

% Wakefield MDC v DN and MN [2019] EWHC 2306
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has only been used for the transfer of a patiemnfr one hospital to another, but over the &7
years has been used by some hospitals as part of transition and discharge planning delegating
custody to social care providers.

In this situation he Hospital Managers retain responsibility and accoutitgtior the detention
overall and there are specific requirements to satisfy before being able to use this MHA provision.

The MHCS suggest in their guidance that for those who cannot be conditionally discharged, the use
2 Fongderm escorted leave bf 0 & Sysi@y&HR provisions of section 17(3) is a consideration.

The use of this aspect of MHA authorises any deprivation of liberty as the person remains detained
under MHA powers and provisions and has access to the various safeguards from thaidegisla

Whilst the MHCS position is clear in their guidance, there is a need to consider the practical
implications for monitoring; clinical and social supervisertgess to advocacthe funding
arrangements of the professional MDT, the accommodation aed¥ hour care and support; and
the arrangements for recall from leave where needed (a recall warrant is not required in these
situations as the patient is merely on leave from hospital, but remains in custody/detained).

Sharing practice:

Mersey Care NHS2 dzy Rl G A2y ¢ NHza GQa 2 KFffS& oFaSR aSNWAOSa
MHA responsibility from the Trust Board to the RC to agree section 17(3) delegation of custody, this includes
delegation to social care providers and is appliedofoth restricted and nofrestricted patients in order to
authorise any Dol arising from proposed discharge arrangements until such time as those are authorised by
another process and the person can lawfully be discharged / conditionally discharged.

Their ®rvice level procedure for leave of absence sets out the requirements for the monitoring of patients on
section 17(3) leave and is based on learning from best practice and serious incidents.

Their procedures requirthat:

It is essential when delegatinbdt the RC and the joint inpatient and community MDT are content that the
provider to whom custody is being delegated are competent and capable of undertaking the duties delegated
to them and ensuring that all in the provider service are fully aware df thgal obligations. The steps that

need to be takerare:-

- outline clearly to a senior manager from the provider and the joint community and inpatient MDT that delegation of
detention would be needed during section 17 leave due to the Deprivatioibefty whilst in the community.

- get the provider's agreement to accepting that delegation in writthgs can done through a lettéremail from the
provider service to record the agreement to accept the responsibilities.

- The Mersey Care MHA Scheme of delegation then requires that a letter of authority be written to the relevant provider
organisation confirming the delegation of custody. The letter of authority can be written by the Responsible Clinician, any
MH Law Adnmiistrator, Lead for MH & Mental Capacity Law, the MHA Trust Lead, the MCA / DoLS Trust Lead or any Trust
Executive Board Member

Kl &

-0KS £ SI @S LINRYOALX Sa gAfft ySSR (2 06S dzZJRIGSR a2 GKSNB Aa |
A

173 S S I yR Sa02NIL o6& --Q gAlK aLsSo
- arrange for the ward managérdeputy to meet with a manager from the provider to go through the leave principles and

related documents (care plansk management planstc.) in some detail; the daily notereports and the reporting
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requirements if there are any concerns or incidents and also action for any physical health matters. Ensure this meeting is
recorded in the electronic care record

- enaure there is a separate leave permission specific tobélogy RSNJ 6§ KS Sa 02Nl 2F adlFFF FNRY o
ASNIBAOSE dzaAy3d aSOiGA2Yy mToé600 RSESIAFLGAZ2Y 2F Odzai2ReQ

- ensure the provider staff have a printed copy of the leave principles and specificgeamission

Whilst on section 17(3) leave the Trust remains legally responsible for the person and contact must be
maintained.

- daily contact from a registered nurse by phone with the service user (this is documented in electronic care record)
- daily ontact from a registered nurse by phone with the provider (this is documented in electronic care yecord

If the leave progresses to 24/7 continuous section 17(3) leave for 5 nights or more then the following contact
is the minimum standard.

- daily contatfrom a registered nurse by phone with the service user (this is documented in electronic care record)
- daily contact from a registered nurse by phone with the provider (this is documented in electronic care record)
- weekly face visit at the dischargddress by a registered nurse (this is documented in electronic care records)

- Monthly face contact with RC and speciality doctor either at the hospital or discharge address (may require additional
contacts on request or if indicated) (documented throubh relevant record)

-gAaAGa o0& aSNBRS® /I NBQa /2YYdzyAde C2NByairld {SNBAOS adl F7
- visits by managers of the provider to the service user in the new home

- There is also sometimes contact from the community health team, social worker, probation officeolgzeoffender
manager

Extended section 17(3) leav&hould the patient/service user remain on continuous(8)Ieave for a period
longer than 3 months, then a formal review of the detention should be made by the RC with an RC
independent of the case ambmeone from the MHA Administration team.

For Patients/Services users restricted by the Ministry of Justiceessential that the Mental Health Casework
Section are notified that section 17(3) leave is being used either as an update for an existiiggsioerior

during the application for permission procesmsd that MoJ permission is received in advance of any leave
commencing in accordance with s.41(3)(c) MHA&ey should also be notified of the plan for the leave; the
provider that custody is to be diesgated to and that the hospital have met their obligations under the MHA
and Scheme of Delegation.

The challenges of section 17(3) long term leave
Whilst this option provides a legal remedy for the reduction of restriction in the setting where
people aredetained, it is not without its challenges.

Firstly, this approach undermines the principle that hospital should only be used to provide
treatment that cannot be given elsewhere, and that people should not stay in hospital for a day
longer than needed. Hme is a clear risk that, when setting a pragmatic precedent that admission, in
whatever guise, is a substitute for out of hospital care, this introduces a risk of misinterpretation and
a reduction in the threshold for admission in general.
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Secondly, therés a challenge in managing the pragmatic elements of the detention, which is beyond
the scope of this guidance to redress. The practical implications arising from this are further
considered below. There will also be challenges establishing clinieahgoee and performance
systems to ensure that care can be managattlyand quality assured in the correct forum. Local
systems will need to resolve these issues as a matter of policy, but it should not be for clinicians to
do this on an individual basis.

Practical Implications of s17(3) leave:
There are a number of practl implications of progressing with the use ofddarm section 17(3)
leave.

The person remains detained in a named hospital; they aralisohargedthis therefore limits
some of their rights and access to services.

They remain subject to restrictiodséi G SR o0& (KS SGFAYyAy3d K2&LAGL
LINAYOALX SaQ 2N Wi SI @S LISNY¥AAAA2Y QD

They require a Responsible Clinician (RC) who has the ability to recall the person back into hospital at

I Y2YSyidiQa y20A0S awk2dzZ R NAala o0S3aAy (2 AyONBI &

They require a full MDT to progress care, treatment and rehabilitation as set out in MHA and
associated Code of Practice and guidance.

They require access to Independent Mental Health Advacacy

An inpatient bed needs to be available for the person tadmalled into that would allow continuity

of clinical team and care and treatment. It is not necessary to have an identified bed per person on
s17(3) leave, however a bed must be able to be made available in a timely manner should recall be
necessary. df people with learning disability and or autism any recall would ideally be back to a

clinical team that already know the person so that care and treatment is not delayed nor pathways

f SY3iKSySR o0& I Ww3ISGilAy3a G2 1y2¢6 &2dz2Q LINROSaaod

The patient, by virtue fobeing detained under MHA, may be unable to access a full entitlement of
benefits including housing benefit and as such any financial difference between benefits received
and the cost of a community lifestyle may have to be funded by the commissioniyy Bad

!

specialis advice in this regard may be required a case by case basisi F OO2 NRAy 3 (2 W2y

Manuaf”:

Y patientwho hasbeengrantedleaveof absenceo residein the community has been
dischargedrom the hospitafor the purposes of theocial security legislation, although he
has not been dischargdtbm the sectiorthat provides the authority for his continued
fArToAftAGE (G2 0S RSUGIFIAYSR®DQ
For those on prison transfer sections, they are not entitled to any benefits until the day of their
release from prison and as such the financial gap for these patients is significant.

Detained patients cannot register with a GP until they are discharged from hospital. A temporary
registration is an option, but these typically last for 6 weeks. Theitabspat is the MHA
Responsible Authority is also responsible for the delivery of physical health care. This does not
negate a local arrangement being created through existing contract variations or specific spot

# Jones REncyclopedia of Social Services and ChildlGareVolume 4&: Mental Healtton line version at E185
Jones, R (2019)ental Health Act Manua22™ Edition London Sweet and Maxwatlp139

Page22 of 45
March 2020FINAL version



purchasing to enable a willing GP to pde/services, however what is required for the detained

patient may differ from the usual primary care services GPs are contracted for. For extn@aple
provision of an annual health check to people with learning disability is an optional enhanced service
in the community, but usually a mandated requirement of a specialist hospital provider.

Whilst the patient on long term section 17(3) leave hassame rights as a detained patient, the
reporting to MHCS is different to that of a conditionally discharged patient. For a detained patient
an annual statutory report is required to be submitted to MHCS by the RC only. For a conditionally
discharged patint a threemonthly joint report by the social supervisor and RC is required to be
submitted to MHCS. As such there is less oversight by the MHCS of the detained person on section
17(3) who is essentially living in the community.

Amongst other things seicn 17 leave allows the testing of the section 117 aftercare arrangements.
Many local authorities do not contribute financially to section 117 aftare whilst a patient is on
section 17 leave but might do so upon conditional discharge. Both localréigh@nd CCGs hold
statutory responsibility for the provision of section 117 aftercare and this is applicable to patients on
section 17 leave, so reviewing and/or amending local arrangements to take account of this may be
necessary.

There could be the pential for clinical MDTs to be working across a broad geographic patch to
deliver the required care, treatment, rehabilitation and supervision necessary for section 17(3)
leave. This might not be appropriate, nor sustainable and would need furthercloasideration.

Sharing Practice:

Cumbria Northumberland Tyne and Wear NHS Foundation Trust have arrangements in place within
their learning disability and autism services for the provision of-teng section 17(3)eave In

providing the full pathwawf inpatient and community provision for this population it has allowed
colleagues within the health sector to share and delegate aspects of the responsibility for the
detained restricted patient on long term section 17(3) leave.

In a recent case of a coitidnally discharged patient recalled as a result of the MM judgement
arrangements have been put in place for his continued stay at the dischargesadalith the
support in place.

In order to enact the recall their legal advice was that the patient ne¢dedtend the hospital and
have admission paperwork completed and logged on the electronic records and with the MHA
Administration team.

To confirm the funding and social supervision arrangements will continue, a letter sets out the
agreement between theelevant organisations (see appendix five). This ensures the continued
social supervision of the person and clarifies the position on funding (which has changed).

Their key learning points are
52yQd YI18 1ySS 28N] RSOAAA2YVA
- deal with hurdles as thegresent themselves

- ensure good working relationships with the CCG and Local Authority
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- this is a more complex arrangement than it appears on the surface. Time and effort has to be given
to making this work.

- RCs and clinical teams taking on patiemt® have been technicallecalled and are on long term
s17(3) leave needo be well supported by theirrtist in order to be willing to take on that
responsibility

- further practicalchallenges are anticipatezhd will need a speedy response

Sharing Pratice:

Lancashire and South Cumbria Learning Disability and Autism Programme (formerly the
Transforming Care Partnership) have a complicated organisational landscape with different
providers delivering services across the learning disability and autisrwagpthThey have therefore
established a local task and finish group led by commissioners with advice from practitioners and
clinicians to consider the practical implications of the use of long term section 17(3) leave; review
the population likely to be &cted by this and make a decision on the necessary commissioning and
contracting arrangements

Monitoring DoL in the community

The notion of positive risk testing does not end when the person is discharged from detention in
hospital or released into theoenmunity on long term s17(3) leave. It is important for community
MDTs to continuously review restrictions, reducing them wherever possible and considering
whether it is appropriate to apply for an absolute discharge were indicated.

In addition, it is imprtant to maintain the capacity of the individual under review. Given as stated
0STF2NBE GKI G OFLIOAGE OFy OKI yhaggandiMOSs majsohB 2 v Q &
required to discuss cases with the MHCS or Court of Protection where therbdagedn capacity
determination.

The review of the determination of capacity requires the same level of robustness as described
above. Itis important therefore to ensure that the person assessing capacity has the relevant
knowledge skills and experientm such complex assessments of capacity.

The Code of Practice for the Deprivation of Liberty Safegtfasels out specific guidance on the
selection of assessors and includes relevant factors for supervisory bodies to consider when
appointing assessorsdhuding:

1 the reason for the proposed deprivation of liberty

1 whether the potential assessor has experience of working with the service user group from
which the person being assessed comes (for example, older people, people with learning
disabilities, peo@ with autism, or people with brain injury)

1 whether the potential assessor has experience of working with people from the cultural
background of the person being assessed, and

3 https://www.cqc.org.uk/files/deprivatiorliberty-safequardscodepractice or
https://webarchive.nationalarchives.gov.uk/20130104224411/http://www.dh.gov.ukfublicationsandstatistics/Publications/Publicatio
nsPolicyAndGuidance/DH 085476
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1 any other specific needs of the person being assessed, for example communieatisn

It could therefore be argued that any assessor should be someone experienced not only in the field
NBfFGAy3 (2 GKS LISNE2YQa RAFIY23A4X odzi faz Ay
social supervision of conditionally dischedgpatients. Clearly to be an eligible assessor they must

be approved by the supervisobpdy,but it is helpful to note that thédoLSCode states:

Gnodon {dzZLISNIDAAaA2NER O02RAS&a Yleé gArakK (G2 O2yaiRS]
the relevant peson to undertakehis [the mental capacityhssessment, if they think it would
beofbenefit¢ KA & Attt LINAYINARE& FNARAS AF a2YSo2Re& A
best placed to carry out a reliable assessment, using their knowledge of the person over a

period of time. It may also help in reducing any distress that might be caustéwtperson if

GKSe ¢6SNB FraaSaaSR o0& a2YSo02Re (KSe RAR y2i

4.38 As with the mental capacity assessment, supervisory bodies may wish to consider using
an eligible assessor who already knows the relevant person to undéniakihe mental
healthlasi SaaYSy Gz AF GKSeé (GKAyl AG ¢2dAZR 6S 2F 0!

It is also important to ensure that where there is an authorisation of the DoL that this continues to

be authorised. Whilst the lapsing of an authorisation may not immediately lead to a recall to

hospitalA it Aa ySOSaalNE GKFG Fff Ay@2t 3SR I NB | g1 NB
responses to the legal framework lapsing may create the conditions and concerns regarding risk that
could reach the threshold for recall.

Is the condition necessy?

Conditions put in place at the point of discharge are based on the matters set out at the time
relating to the mental disorder and risk to the public. As with anything, people and circumstances
change over time and therefore the mental disorder asdrinpact on risk to the public may also
change; it is therefore necessary to review these.

These conditions that are imposed at the point of discharge may well become superfluous with time,
but often remain in place. An example might be a requirememioimply with regular drug testing,
which becomes unnecessary with prolonged abstinence from drugs, or to avoid a geographical area
that no longer pertains to any victim sensitivity.

It may also apply in circumstances where someone, through long term rear@ad of and stability

in the mental disorder, lengthy presence in the community and, by being supported to follow a
positive lifestyle, has demonstrated a reduction in their offence risks including, for example, change
in sexual preferences.

There are som circumstances that pose a challenge to the clinician, for example where there has
been substantial progress in risk reduction for a person who was previously thought to be unable to
benefit from treatment, or a review of the level of risk that the indival poses, based on the

benefit of hindsight. The clinician must have confidence that the change that is being considered
reflects a genuine departure from the prior state of the individual, or there was a clear

YAAddzy RSNE G YRAY 3 2fmponarky$o thel8raftig@of tiedconbiffords | Both feglire
confidence in the clinician that their view is more robust than that of the various people involved in
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the original decision. Doing this without the benefit of a very clear understanding of the
2YUSYLR2NINE RSOA&A2Y YIF{SNBRQ NBlFazyiay3a g2dzZ R 685
were ever imposed lightly or without regard to necessity. Clinicians would also need to consider

whether the apparent risk reduction is a benefit of the Délor example, the apparent reduction in

sexual interest might be thought to arise as a result of reduced contact with available victims, rather

than due to internal motivational change.

The MHCS has indicated willingness to work with clinicians towearg conditions as to the need

for these to remain in place. It would be critical to consider the clinical risk robustly using a model of

a0 NHzOG dzZNBR LINPFS&aaAzylf 2dzRAYSyd GKIG GlF1S5Sa 002
need in light othe information that was known at the time of the offence, and subsequently.

Case Vignette Michael (Key point: varying conditions for a person who lacks capacity)

Michael was conditionally discharged prior to the initial MM judgment; he was depriveis ¢iberty in the
community and this had been authorised by the Court of Protection.

Within the conditions of discharge were two conditions that amounted to DoL
- that he should comply with the care plan
- that he be escorted at all times when outsidetioé home

The community MDT with social supervisor and clinical supervisor reviewed the care plans authorised by the
Court of Protection and the restrictions contained within them, at that time no restrictions could be reduced
all continued to be necessaand proportionate. They then reviewed the conditions of discharge and noted
that the two conditions as above were restrictions with the care plan that had been authorised by the Court of
Protection, they agreed that they were no longer necessary as dondibf discharge; all other conditions
regarding residence, contact with social and clinical supervisor and access to children were considered to be
necessary. The Clinical Supervisor applied to the MHCS for a variation of the conditions and subsequently
received written confirmation of the varied condition(gote: conditions cannot be varied until the written
confirmation has been received)

Already conditionally discharged in the community who become subject to recall and then section
17(3) leave

There may be a very small number of cases where people have been conditionally discharged but as
a result of the judgment in MM become subiject to recall and are then given permission from MHCS
for long term section 17(3) leave.

In these circumstances ttiority for clinicians should be to ensure that the patient, although
recalled in law, in reality experiences no change in the level of care and support that they receive.
Therefore, clinical teams working with people who have been recalled and sésdwam should
maintain the same level of contact and correspondence as had the recall not occurred.

There will be some changes to the duties of those involved. The Clinical Supervisor will effectively be
acting as the inpatient Responsible Cliniciangigithe recall the person becomes a detained patient
again). Many community RCs will not be able to be a named inpatient RC (arising from their
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contractual status or job plan); they will likely be acting as the proxy of whoever is designated as the
inpatient service RC. This will require the confidence of both RCs and clinical teams to work together
FYR GNXzAG SIOK 20KSNRa fS@St 2F LINI OGAOS 4KAOK Y
never worked together before.

Whilst this is not imposBle, it is difficult to see how this can be achieved where these clinicians are
not in regular contact, on at least a quarterly basis, and with the support of shared CPA processes.
Effectively this might mean an increase in the level of supervision gubsifor the person, which
might be considered appropriate given the need for oversight of the DoL.

There is a risk that having two senior clinicians responsible for the care of a single individual, possibly
working in different providers, and very difent contexts could introduce tensions and scope for

clinical disagreement. There is also a risk that diffusion of responsibility could undermine the safe
management of the case and introduce gaps in communication that might lead to adverse events.

With this, as in other circumstances where there are unresolved conflicts of opinion that are
AYLSRAY3I LINPINBaa Ay | LISNE2yQa OFNB | yR &dzLdLi2 NI
participate in local clinical networks, together with commissionersrtvigle support and dialogue

on how to resolve these differences, also to develop clear strategies for resolution using such

supportive measures agEJTRs, second opinions, senior practitioner, clinical director or medical

director oversight and if needetie Court of Protection (for capacity or best interests disputes).

In practical terms, this suggests that the best way to achieve a safe recall and long term s17(3) leave
would be when the inpatient RC and previous RC/clinical supervisor are colleagubawehm

positive and close working relationship, and where there is the smallest possible risk of lapses in
communication. In some instances, this might be achieved by working outside of conventional
professional roles and specialisms, taking accourti®ieeds of the patient first and foremost.

Case Vignette: Charles (key point uselafg-term section 17(3) leave)

Charles is a 52ear old man with mild learning disability who has been conditionally discharged for

eight years. He has capacity to censto his community accommodation care and support. He has

a condition that requireshimtb OOSLJG 'y R O2YL}X & ¢AGK La8NB2Yy Il adz
2dziaARS GKS 3INRdzyRa 2F KAa LI IFOS 2F NBaAARSYOSX ¢
week free time on a Saturday on an unsupervised basis in [local tdhis]condition alone

amounted to DoL.

Charles had a history of sexual offences against children anduloarable females. There had
been some minor pro offending behaviours noted sihieconditional discharge and whilst the risks
were well managed in the communjtye was considered to continue to pose a risk of sexual
offending. There was careful consideration of the consequences of removing the condition that
amounted to DoL and was felt that risks would escalatiethis step was taken

Charles has established a positive life in the community. He is a valued member of staff at his
supported employment where he works with wood and is considered to be highly skilled. He has
goodrelationships with his family; works well with professionals; is accepting of care and supervision
and has stable mental state.
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the option of longterm section 17(3) leave. Legal advice was taglerd practical arrangements
made. A communication plan for informing Charles was agreed

Community of Practice

It has been identified that this area of practice is quite niche with osiyall numbeof the
practitioners and clinicians ace the country working with these specific aspecthere is
therefore an intention to develop a Community of Practice to support people with a sharing of
practice and cases from across the country.
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Flow chart of keyquestions

MHA section
status

Ministry of Justice
Restricted patient

Possible options
for discharge /
community living

Consider use of
Inherent Jursdiction

Consider use of
Long Term s17(3)
leave

Does the person
have capacity to Is the
decide about proposed
community community
accommodation support a
care and deprivation
support? (whether of liberty?
it be care home;
supported living or own
home with support)
yes

no

Consider absolute
discharge

Consider conditional
discharge

Consider conditional
discharge

Consider conditional
discharged if Courtof
Protection/Supervisory
Body authorisethe
deprivation of liberty

Can the
person be
‘absolutely

discharged’?
(means removal
of Mol
restriction)

|
i
|
|

APPENDIX ONE
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Sharing Practice: Capacity Algorithm

Appendix 2 MM Project Report: Lancashire County Council in partnership with Mersay Care
Version 4 Draft Framewark for assessing capacity to consent to conditional discharge - Flowchart

Ministry of Justice
Restricted Patient?

« 37ja1
. a7iag \'ESED
& 48/49

454 [if eligible
far Tribumal |

Does person have a
condition that
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NDI::>

v

5y

Socied Worker Mods ar @ directiy
invoived i capocity assessment

with MOT & FC

Does person tend to
ik Lnwise, Fisky o
Irrational decisions? Or
decisions that are out of
charscter? MB Making
unwwise decisions does not
equate to lack of capacity
but may ggest lack of
wxsgutive funclicning

N

APPENDIX TWO

Diois. somasane
else have
concerns about
the perscn's
capacity?

Exit
NO |::>
process

YES

O

&
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2

Copacity sisesimmnd sinould foke
ploce soon after adrmssion Sl in

oovance of dischange pianning

& Rl
& MOT

-

Peychologist

Advacala

Family members

Close friends

Ward staff ar ather suppon
staff

= & @ & &

& w

Speech and Larguage Therapist —l
[5ALT]

I Plan Capacity Assessment I—
v
Comult anyone who may hive relevant infarmation I
v
I Define & igree the specic decision (Secial Wieker, RC & MDT] I

“ihaes the periom bove capacily fo cansenl fo the rommunity boded
accommedation sad support armangements, including any ool and
superwision thot may or wil! be proposed when they are fit for discharge

(Please refer to BOX 1 below|

<
U

Enviranment

Mental health

Phrgiical health

Medication affects

Bahaeicsur

Communication

Condition

Wi i Bkt T suppon

Gerder arsd culture

Accessible information
Duntcamwy’ Erpected al freatment
SALT msessment

PES { Positive Behavioural Support|
plan

& Timescales

LI I I O L O

Identify or predict risks in a community s=tting [SW.RC & MDT)

i

Agres what contrel and supervision is required te manage risks

LY

Is the primary purpase for
mrotectan of the public?

fAgree actions provider will take if person does not comply

i

Do these arrangements amount to an objective Dol? i.e will the person will be
subsject to continuous supervision and control, AND not free to leave?

| whathar ar not they ameunt

NE: The purpase of
restrictions is irrelevant ta

ta & Dod

ik

Social Worker, MIDT and BC reeed I
have a shared understanding of thi
informaticn relevant to the decision,

furry ambiguity could bead to

disagreemenits later and confusion

Identify Information relevant to the decision

"

Genaric information relevant to everyone - See BOX 1 below

¥

Person -specific infarmation re offending - See BOX 2 below

BoX 1

a. Types of accommadation and support care home; shared tenancy fown home

k. General levels suppart: staffing levels § right support / use aof assistive technology

. Restrictions (that amount o an abjective Dal)

# 'Continuous supervsion and control’. Somecne will always know where they are. They
will mat be Free to make all own decisiors and will nesd to ask permissaan far some, 1§
they g aul an owr, SLETT wdll know where they are goirg and when due back, ard will
take action if they dor™ return when espected. There will be some things that they
wan't be allowed ta do, specilic to their droumstances, risks ard offences

= ‘Mot free to leave'.  If they leave without permission an a temporary basis [and that will
mean withawt an escort], someane will come and leok for them to bring them back.
Thiey will niot be abile ta mowve withawt permissian) planreng. The Mal will ke informed
af where they e and whether having a holiday ar staying with friends.

» The reasons for restrictions, even if they do not think they are necessary

d. Conditiors will be impaded by the Tribunal or Mal, induding residence, rules te
maintain residence, and superyvision by commurnity BC and social supsreizar,

e, Multi-fgerncy Pulilic Protection fArrangements, [MAPPA|, Palice lead reviews with Tocus
an public protection, MDT irvoleed but separate from health social care reviews

A gutlives af the care plan (which
may be quite vague at the Lime al
ihe assessment], moluding
LWhere and = what sort of setting
vy will b eapactied 1o lve

2, Restrictions

3, Wy resbrictions in place

B 2
a. Locstion. Rizk factors relevant to locstion of sccommaodation |For
examale, may not be able $o bve rear the victim; or schools, parks].
b. Care Plan. How they will b= supported and supervised and the
reasans for it, includirg the rsks to persan themss=hes of reafferding
(such az recall to hospital| and the impact on potential victm(s). (NB
whether the person’s condition is impairing their understanding of
vickim mmpact)
c. Other legal restrictions.  Way be subject to Sexual Harm Prevention
Order [3H20), 5ex Offender Register; Victm Liasison Processes
[Domestic Vickence Crime and Yictims Act 2004| requirements
d. Conditons specific to offerce. Some restrictions may be attached as
canditions, 50 could be recalled to hospital if they bresch them. Could
include: abstinence from illegal drugs/alcohol; urine dnug soreens;
exdusion zones; access to technology: no contact with children or
vulrerable adults; no contact with victim or wictim's Family.
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Identify timescales for carrying out capacity assessment
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place?
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-

v

Carry out capacity assessment

&

H

if discharge imminent, and preparations being
made &o apply to the MHT and the COP,
separate assessments of canacity ne specific
restrictions miay be needed. The proposed Care
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b
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Infeemation gathered will provide
evidaren Tor the farmal tatutary 2

Evidance the perion has an impairment of mind or brain, or sams
dishurbance that atfects the way thelr mind or braln works

L

The assessment needs to be
circumapect, not based on perzon's
ability b "y the rgha things', Ths

— slage Capacily dsidssment:

_|

Stage 2 = Functional

car sk lack of capacity if persan
has good werbal skills.

—

Phiacsdr rifer 1o BOX 1 & 2 abows for
an outhne of the salent informatian
that will nead o be presarted ina
pRrEan-Cantrad wiy

The aidgasmrent dhould ke racarded

Evidence that the person s unable to malke the decision because they
cannot do any of more of the following:

1. Unclerstand the relevar infarmatian

2, Retain that infarmatian

3. Use or wekgh that informartion as part of the decision-making process,
4, Commuinicate their deciion |by talking, using Sign Lrguags oF any

Stisp 3 in th Zred stage cnucial 1o
‘getting bareath the surface’ o
determire whether the person has
'mwmcutive functicming” e Mot
only can they consider the
infarrmatian and weigh it verhalky,
il thay ean alse i il 1a chiry aul
the action i a real situation. This

foemally, using the MCA farmat /
module a5 an ongaing working
document ta be finalised once the

pther means)|

miary be a fine line.

capacity work has been complated,
Lompleting over time will ensure

Record the assessment

supparting evidence is not lost, and
cormarsatians with the prsan and

L

athers recorded contemparaneausly. -
tupporting documantation &5 SALT

reports, Communication Passports,

te, showld be uploaded [ saved to

gane records N

Finalise and share outcome of assessment with all stakeholders
Seek legal advice If any disagreements about the cutcome - may
need declaration form the COP
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=
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References and further information

2. Mental Capacity Act (2005} Code of Practice - in pamwlar Ch:mer 4. How does the kt deﬁne a persnn‘s upxity to mahe a dewson lnd how should capacity be

assessed? See bitps/fww g

3. A Brief Guide to carrying out Cawmv Assessments - 39 Em: St Nw 2017 MMWWMMM
Guidance-Note Capacity Assesement pdf

4, Mental Health Act Reference Guide | Lov.uk/goverrenent/oublications/mantal-health-act- 1983 ceturence
5. MM PI(2017) fFull Judgement hitpo//wew balllorg/ew 5 Oy/2017/194 htmd
6. Briefings on MMPJ Judgement:
o Mental Heatth Law online bt /fwww. mentalhealthlaw.co.uk/SS1 v MM: Welsh Ministers v P) [2017) EWCA Civ 194, (2017] MHLO 167%=080517-1

. ”Mx&mwwmwu:wwmuw

* Browne Jacobson

o Hill Dickinson https:/fwww.hilldicknson.com/ftaxonomy/term/E13 feed
S M'lsir@md Letter &mleﬁv‘ Re: MM and 1] Comolbppnl Hnrlng and Jud, Publcations G: y Reference 07333

9. NV A Local Authority - Mr !wtxe Pe'er Jackson, mmummmnmm&umu Brief ing: mummmmmumm
audhority! This case is about

8. whether N has capacity to decide on his care arrangements, and specifically to decide whether or not be should be panied in the ity, and

b, if be does not, whether the deprivation of his liberty is necessary and proportionate and in his best interests,

Peter Jackson concludes that {1) he does not hawe capadty because of his LD, and that “For him to go into the community alone would not be merely an unwise
decision, but an action taken without any real understanding or batancing of the risks he pases and the risks he faces, and (2] he upheld the prafessional view that “The
level of nsk if he was unsupervised is real and the nature of the ik s serous. It could lead to N being returned to 3 prison or b | ervir definitely, quite
apart from the risk of 3 viclent response from others.

10. [2016] EWCOP a7LB iskington v QR - District Judge Battern. hitp/www 39essex comicop cases/B-wington-v-gr/ . This case is about the salient points that need to be
taken into account when determining if a person has capacity to consent to a tenancy agreement when they are subject to CTO conditions.

11, ¥ County Council v Z [2012) EWCOP B34 (Moor, 1) htto/Swww bailii. cop/ew/cases/ FWHC/COP/I0]1 2/B34 bl This case is shows that restrictions undes MCA/DOL foe
public protection can still be in s best interests. Judge Justice Moor states '| have no doubit that the restrictions upan bm are in his best interests, They are designed
to keep him out of mischief, to keep him safe and healthy, to keep others safe, 1o prevent the sort of situation where the relative of 2 child wanted to da him serious
haren, which | have no doubt was very frightening for him, and they are there ta prevent him from getting into serious trouble with the police.”

12. Mental Health Act ~ A focus on restrictive inter tan recuction prog inl mental heaith senvices, CQC hitpy//www.coc. orguifpublcations/themed-

13. Mentally dsordered offenders - the r patient system. BWMﬂg(MMI’ﬂm&FmMﬁm]

Glassary of terms

Condlitionally discharged (Mal) restricted patients. Patients who have been discharged into the commursty but are subject to conditi Conditionally dizch d
patients are supervised in the community by a community RC [paychiatrist] and 2 social superviser [social worker). The Mental Health Casewcrk Section (WICS) na-m;
regular reports from both supervisors. Thess poti can be lled to hospital if they pose a risk to cthers as 3 result of their mental disorder, They may be recalled to
hospital by the Secretary of State If they breach their conditions [they cannot be recaled simply for breaching them).

Conmrone Regurements impased on the patient at the time of discharge (by the MHRT or the Mlnlsw of Justice|; usally iInclude residence, supervision by a
community RC and 2 =ocial supervisor, abstinence from drugs [ akohol, drug screening, vol Y comp with tr t, exclusion zones and ary other conditions
aened 10 protect the public [as long s they fall short of deprivation of liberty|

COP: Court of Protection, The specialist court st up under the MCA with powers to make declarations, decisions or orders on financial or welfare matters affecting people
wha lack capacity to make thase decisions for themaeives, The COP can also decide whether a person has capacity to make a particular decision,

Executive functioning /executive functions. An umbeells term covering multiple processes that a¥ have to do with mansging oneself and ore’s resources in oeder to
wchieve a gaal It refers 10 the neurclogically-based skills invalving mentsl contral and self- n@.luion. Execative functices generally cover the st of cognitive processes

involved In the organisation and control of mental and physical acthity. At a min functions enable an individual to
o STOP daing one thing: this involves inhibitory control and the ability to dsengage attention from a curent ) going thought p ar action
o SWITCH 10 something else: this irnolves mental flexibilty, shifting attention to & new stimulus o shifting mental set
®  START on something else: this irvolves geeerating a new foous of ion; planning how to achieve the goal and ntiating the selected behavicur

Executive functions are sko involved &
*  ORGANISING ongoing behaviour
*  MONITCRING on gorg bebaviour
o TROUSBLESHOOTING or MAKING CORRECTIONS if thdnd
These additional components may imolve strategy ger an, i king, self- itoring and actior itoring as working memory {Boucher, |, 2009),

Lack of capacity, A person lacks capecity in relation ta a matter if at the materal time be is unable to make 8 decision far hienself in relation to the matter becsuse of an
impairment of, or & Ssturbance in the furctioning of, the mind ar the beain. {MCA 2005)

MAPPA: Multi-Agency Public Protection Arrangements. Thess are designad to protect the public, including previous victims of crome, fram serious harm by sexual and
wiclent offenders. They require the locad criminal Justice agencies and other bodies dealing with affenders to worek together in partnership in dealing with these offenders,

Wl Mulﬂdbm Team. The MDT ;enenlw Includes madical, nursing. socisl work, occupational therapy, speech and language therapy and psychology
pr panals (as ) with r wnce, from both hospital and community.

L s
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MHA: Mental Health Act (1983). The main plece of legislation that cavers the assessment, treatment and rights of people with a mental health disorder,

MCA: Mental Capacity Act (2005). The legal framework for acting and making decisans on behalf of indvduals who lack the mental capacity to make particular
decisions for themselves,

MHCS: Mental Health Casework Section in the Ministry of Justice. The Secretary of State’s powers under the MHA in refation to restrictec patients are exercised by
officials in the Mental Health Casework Section [MMCS) in Her Majesty’s Prison and Probation Service (MMPPS)

MHT: Mental Health Tribunal, The First-tier Tribunal (Mental Health] in England and the Mental Health Review Tribunal for Wales, The Mental Health Tribunal must
discharge restricted patients conditionally rather than absclitely, unless satisfied that it is not sappropriate to do so,

MoJ: Ministry of Justice. Often used as shorthand to refer to the Mental Health Casework Section in the Miristry of Justice. The Mol & the govermment department
respansibie for all aspects of the justice system,

PBS: Positive Behavioural Support. Perscn-centred approaches to suppart people with 3 learming disability who may display behaviours which challenge. It irvohves
understanding the reasons far behaviowr and corsidering the person as a whole to implement ways of supporting the person.

RC: Responsible Climician. The clinician, usually a psychiatrist, responsible for the care of the restricted patient either while detained in hospital or under supsrvision in the
community The RC does nat have the power ta decide an certain matters relating to the management of the restricted pateent such as transfer between hospitals or leave
in the community wthout the of the S v of State. The RC cannot discharge a restricted patient without the permission of the Secretary of State.

Ministry of Justice (Mol icted pati Mentally disordered offenders c d in hospital for and who are subject to special controks by the Secretary of
State for Justice. They inchude offenders who are diverted from the courts to the hosprtal system, and those who are transferred to a secure hospital from prison and made
subject to a restriction order or direction. Restricted patients differ from unrestricted or civil patients in that the restriction order or direction imposad by the Crown Court
or the Secretary of State under the Mental Health Act 1983 |[MHA) Smits the powers of the Responsible Clinician and in some cases the Tribunal to make decisions about
the patient.

Ministry of Justice (Mol| restricted patients - Types

1. Section 37/41 A restricted hospital order (s37/41 MHA) Imposed by the Crown Court;

1 Section 45A (i elighle for Tribunal] Ah | and I ion d on (454 MHA) imposed by the Crown Court alongside a sentence of imprisonment
3. Saction 47/49 A transfer from prison for seeving prisoners

4. Saction 48/49 A transfer from prison for those on remand o cwil or immigration detainees

Secretary of State, The Secretary of State for Justice who has varicus powers concerned with managing o restricted patient’s contact with the community, designed to
ensure that the public is protected [but does ot hive arvy form of dinical roke] The Secretary of State’s powers under the MHA n relation 1o restricted patients are
exercised by officials in MHCS in HMPPS. The Secretary of State may discharge restricted patients conditionally or absolutely.

Sex Offender Register. The reguirement for sex offenders to notify local police of their personal details i.e. name, address, date of birth, national insurance number etc.

SHPO: Sax Harm Prewention Order, Prohibits the cfferder from doing arything described in i, The prohibitions must be necessary to protect the public in the UK ar
children e vulnarable adults abroad, frem sexual harm pepitrated by the cffender

Victim Liaizon Processes [Domestic Viokenoe Crime and Wictims Act 2004).  The statutory Victim Cortact Service [VC5) processes for informing the sictims of violent or
seiual offersces about key developments. &g conditional discharge fram hospital and recall. Wictims' views will be repressnted at MAPPA meetings

Cizte Shoet, CO¥ Coordinator, [E0 084002018
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Anonymised Mental Capacity Assessment for ' ZX'.

NOTEZX is a fictitious person whose discharge pathway is affected by the MM judgment because he is a restricted
patient under Section 37/41 MHA. The content of this assessment is based on a number of anonymised transcripts of
other assessments; therefore asiynilarity to a known individual is purely coincidental

What prompted this capacity assessment? (i.e. summary of relevant history)

This capacity assessment has been prompted by the need to identify whether ZX has capacity in broad terms to consatuiréodtisdmmodation
and care as this will determine the appropriate care pathway. The Supreme Court MM Judgement (28 Novembea26d8jrmed that MoJ
restricted patients who have capacity to consent to a conditional discharge under circumstances that amount to a depfitiagiotiberty (DolL),
cannot lawfully do so.

However, restricted patients who lack capacity may behdisged if the Dol is clearly separate from the MoJ conditions and is authorised by the
of Protection or under the Deprivation of Liberty Safeguards (DOLS).

Summary of Relevant History:
ZX has a diagnosis of Learning Disability, Emotionally Un§tafdenality Disorder and Autism.

ZX was taken into care when he was 11 years old following sexual, physical and emotional abuse and neglect, and wasaptacetbster homes
until he was 18. He had a turbulent time as a teenager with numerougsgjge incidents towards his peers and inappropriate sexualised behavid
His education was spasmodic. He has a history of offences against children and vulnerable adults (women), and asstulWloenskee left foster
care, he lived in a tenancy the community for 3 years before being convicted and transferred under Section 37/41 to T Hospital in 2010.

In 2014, ZX was transferred to S NHS Trust as a step down into medium secure care.

ZX manages his own personal care andtdagay finances. Hes clear that his goal is to be discharged back into the community, to manage his oy
affairs and to "have a normal life by getting a job and having a girlfriend ".

Record of known convictions

1 conviction of indecent assault against a child

2 convitions of possessing indecent images of children
1 conviction of rape

2 convictions of violence against the person

2 cautions for theft

Current circumstances

ZX is currently detained at S NHS Hospital under Section 37/41 of the Mental Health Act 1983. He is in the Medium Sautdiebisideration is
being given to a move to a Low Secure Unit. He isstaige on the discharge pathway. However, the areamgnts being proposed for his future
discharge will meet the objective element of Deprivation of Liberty in that ZX will be likely to require continuous supandscontrol and will not be
free to leave. This capacity assessment will identify whedh@ot ZX can give valid consent to his anticipated discharge arrangements

What is the specific decision to be taken( this is a review, detail previous decision about capacity)

Does ZX have the capacity to consent to community based accommodatimhsupport arrangements including any control and supervision that
may or will be proposed when he is fit for discharge?

The salient information relevant to the decision includes:

1) ZX's care needs, to include what areas of support are needed andwwhkt happen without the support i.e. Risks in a community setting: both
ZX and to other people (with negative consequences for ZX). Risks ZR would face without appropriate support are@étonijalugnerability to
exploitation by others, detéoration in mental health and reffending

2) ZX's accommodation, to include an understanding of some different options, broad information about the area, payrmrrdraf kells and a basic
understanding of a tenancy and the obligations to complyie rules

3) ZX's SHPO (Sexual Harm Prevention Order) restrictions and failure to comply

4) ZX's MOJ conditions and failure to comply

4) Requirements of the SOR (Sex Offenders Register) and failure to comply
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And more specifically, as currently idered by MAPPA and /or ZX's RC & MDT that:

1. ZX will:

a) Comply with legal conditions required from his being on the Sex Offenders Register, under a SHPO and MoJ conditions.

b) Receive staff support at all times (1:1 or background as seihcs care plan). This would not necessarily be within his own defined private
(i.e. bedroom or flat within larger complex). To also accept 1:1 at times when out in the community or other requirensettsuasn his care
plan

c) Berequied to take medication as prescribed

d) Allow professionals (RC, psychologist, social worker etc.) into his accommodation and engage with them for reviews

e) Engage with other medical professionals regarding his physical health, such & the G

f) Engage with staff and be supported with aspects of daily living, as set out in his care plan

2. ZX must not:

a) Leave his home without staff agreement, or to fail to return from a planned outing. Were ZX to do so, staff would sae&ctcdhen and escort
him home. Were they to be unable to locate ZX, they would report him to police as a missing person.

b)  Use any device capable of accessing the internet unless (1) it has the capacity to retain and display the history afgetante(2) he makes th
device available on request for inspection by a police officer and (3) he makes the device avaitabdlare provider for inspection on a daily
basis

c) Delete any such history

d) Possess any device capable of storing digital images unless he makes it available on request by a police officer ariderastafiron a daily
basis

e) Have or seek contact or communication with any child under the age of 16, other than (1) with the permission of thedsaigchilt or
guardian and for that person to be made aware of convictions AND only with the express approval of Social @exvivember of the Sex
Offender Management Unit for the area. (2) such as is inadvertent and not reasonably avoidable in the course of daily life

f) Use the internet to contact or attempt to contact any child known or believed to be, or wiestagsm/herself to be under the age of 16

g) Attend or attempt to attend any children's play area, park, school playground, funfair, family fun day and swimmingheaslutisure whether
falls within this prohibition, he should seek advfoem any officer within the local sex offender management unit within a reasonable perioo
least 7 days) before the visits.

Have or seek contact or communication with any vulnerable adult female other than (1) with the permission of his stafftlatcperson to be made
aware of convictions AND only with the express approval of Social Services or a member of the Sex Offender Managemehe@dnido(2) such as
is inadvertent and not reasonably avoidable in the course of daily life

Is therean impairment of or disturbance in the functioning of the person's mind or brain?

Permanent impairment

Details:

ZX has a diagnosed Moderate Learning Disability {riginally diagnosed by Dr A in 1995), Emotionally Unstable Personality Disorderg(F60.9
diagnosed by Dr B at T Hospital, 7/8/2003) and Autism (Fgdidgnosed by Dr C at S NHS Hospital 9/12/2015).
He has a Full scale IQ of 59 from WAIS assessment completed in 2013

What practicable steps were taken to maximise the person's capacity to make the decision?

- Ensuring | understood ZX's level of functioning and abilities by reading any avas|adis
- Consulting with ZX's RC and mdigciplinary team and agreeing the salient information that would need to be presented to ZX during the asse
- Consulting with people who know him well

- Relationship building

- Making ZX aware of theasons for the assessment prior to assessment.

- Preparing the information ZX would need to understand in an accessible format, according to SALT recommendations
- Assessing at ZX's pace over a number of visits

- Identifying gaps in knowledge then prepagiEasy Read information

- Asking ZX where and when he would want to meet and talk to me, to ensure he felt comfortable

- Asking ZX if he would want anyone else to be present to support him during our meetings

- Checking whether ZX may have any identiiedder related or cultural needs that would affect his ability to communicate with me as an assess
- Checking whether ZX had any physical health difficulties or sensory needs that would affect his communication.

Details:

| prepared by reading and fahlarising myself with the following documentation:
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and likely arrangements upon discharge. | clarified if ZX has any specific requirements to aid hisicationuthe use of age appropriate symbols ¢
drawings to aid understanding was advised, supported by discussion.

| also spoke with ZX's current social worker and previous allocated social worker who had worked with him for over@ yedherfadice on how
best to communicate with ZX and gain his trust. | therefore commenced this assessment with a good understanding oftbawibestinicate with
ZX and this helped in establishing a good therapeutic relationship in a relatively short spave. of ti

| then attended a s117 meeting for ZX and introduced myself, explained the purpose of my involvement and made contaetvaitbus members o
the MDT. | was again able to clarify what the likely restrictions would be for any move into the comamhifrom this to determine whether this wil
amount to a deprivation of liberty.

| asked ZX if he would be willing to engage in a capacity assessment around his understanding of his discharge arrangémengead. A date wa
then made that wasanvenient for ZX as he explained he has a busy weekly schedule made ugitef @nd offsite activities. ZX was asked if he
would like his advocate (IMHA) to be invited and he agreed. He did not want the involvement of any family members.

During an ght - week period, | attended a ward round and met with his MDT, and had individual discussions with the ward manager, ZX's cas
manager, his forensic social worker and his specialist doctor.

Having discussed and agreed the specific decision and saliermation with the RC and MDT, | produced a written outline (as set out above) of
information | would be presenting to ZX during visits.

| prepared and provided ZX with Easy Read, pictorial information sheets, explaining the following areasvtioatd be discussing:

- What is a mental capacity assessment?

- Different types of community accommodation options that are available.

- What care and support he may require and why.

- What is the Sex Offenders Register (SOR) and what are the contigiangst comply with.

-What is a SHPO and what are the conditions he must comply with

- What is a conditional discharge under S37/41 of the MHA?

- What conditions will MAPPA require following any future conditional discharge?

- What conditions will the NDT require that need to be complied with following any future conditional discharge.

| visited ZX on six separate occasions over a period of two months. | always checked with him what time of day hesfglfovasib meetings and
always gave him arlis IMHA advance natification.

I went at ZX's pace in going through the above information, discussing everything in more detail and encouraging hinisteegpenses. | checked
his understanding both at the end of a visit and again at the next, g$km to recap from his own understanding of what we discussed. | continu
provide reassurance throughout that this was not a test, that there is no right and wrong answers and | used humour betiwderep the sessions
as light as possible for 2¥ho has remained engaged with me throughout the whole process.

| asked permission from ZX to talk with either of his last set of foster parents with whom he has kept in touch and Wwino @igie a month, but he
has not wanted this to happen. He taite that his foster mum is not very well at the moment and he prefers me not to talk with his former foste
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therefore | have complied with his wishes.

Can the decision be delayed because the person is likely to regain capacity in the near future?

Not likely to regain capacity

Details:

Due to his diagnosed learning disability he is unlikely to gain capacity

Who was consulted about the decision? (Give names and roles)

Dr SR; Consultant Psychiatrist
Dr CR Clinical Psychologist
FSW Forensic Social Worker
DM - Ward Manager

CL- Clinical Leader

Dr Y- Speciality Doctor

CM- Case Manager

IMHA- IMHA

Is there an Enduring Power of Attorney (EPA), Lasting Power of Attorney (LPA), Court of Protection Deputy (CPD), AtMaatidHA) or another
key role?

No

Determination of capacity

Is the person able to understand information related to the decision?

Yes

Details:
Record how you have tested whether the person can understand the information, the questions useghthpresented the information and your
findings.

ZX has his own criteria for whom he will and will not engage with, which is a view confirmed by staff and ward managsul$i@ has a varying
presentation dependent upon his willingness. In thet@¢ had taken part in the Sex Offender Treatment Programme (SOTP) and psychologica
ZX has been friendly, @perative and engaged in our sessions

| brought a range of Easy Read and pictorial information (as detailed above) that | shared dutingXur various meetings together. He was also
given copies of the information to take away with him, | encouraged him to discuss our meetings and show the informadioM kbAhand ward staff
who could also support him. | kept the ward manager updatn our progress so he could feed back to staff in order to help ZX with the informati
should he be willing to do this.

Understanding of What is Mental Capacitff ES

At our first meeting together | gave ZX an Easy Read guide explaining what isojn#senting capacity” and what is involved in assessing someboc
capacity. | explained the reasons that | had been asked to carry out the assessment that it was necessary in ordey teheetiié legal framework

may be for future discharge planningalso explained that my assessment of his capacity was decision spsaificthis instance it was only around

his future accommodation, care and support needs and the conditions that would potentially be attached to any future discharg

ZX sharedhat he had been told he needed "the capacity thing" before he could do more work with his MDT about developing his M@istharge
Plan. We spent time talking about it not being a test, there being no right or wrong answers and how he could demthattreteinderstood our
conversation and the information.

Understanding of Accommodation for the purpose of receiving care and treatme¥iES

| gave ZX an Easy Read booklet that contained pictures of the various types of community residence optiaagesidantial, shared lives, supporte
living and nursing home. Together we looked through the booklet and | enquired what he thought each option involvelihkedlgioe different
types/levels of support that each option may offer, and what théedénces were across the range. We then spent a long time talking about ZX's
preference of living on his own in his own place or at hifoster mum's house, which he also suggested.

ZX was aware of the main responsibilities of being a tenant and explained that he had rented a property in the pastree bapestence of this. ZX
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was able to identify that the person or organisation owning the property is the Landlord and the pergimy the property is the Tenant. ZX was
aware that a form would need to be signed and recalled that this was called a "Tenancy Agreement". ZX knew that treedbliged ito pay rent on
time, pay for utility bills, report any faults, pay for anyfgeflicted damage, keep the flat/house clean and tidy and maintain the garden.

ZX told me that he would not live in a nursing home as that was for old people. He wanted to talk about when he coidduget flace". He wante
to get a job, not be obenefits, get a girlfriend and do his own thing. ZX does not consider that he has many support needs, telling me helcbid
own food, go to the post office and do his own laundry as he does this now. ZX shared that he would get a job to p#gtfantihe wanted to work
for Aldi as they pay £10 an hour.

Understanding of Information about any future conditional dischargefES
| then gave ZX some Easy Read and pictorial information that included

- What is a package of care and support, wha¢s ZX think his care and support needs will be when living in the community.
- Sex Offender Register, what it means and its implication

-SHPO, what it means and its simplification

- MOJ 37/41 conditional discharge, what it means and what those conditioa likely to be

- MAPPA, what it is and how it effects offenders

ZX was able to tell me the correct Section of the MHA that he was detained under. He explained what S37 and S41 memetyespéceferred to
"the Home Office", rather than the Mistry of Justice and told me it "was part of the government”. ZX was already aware that the next step wou
"conditional discharge" and that there would be rules for him to abide by. He explained that he would be "brought badktl ihbt comply.The
MDT has given me a copy of likely conditions which | shared with ZX.

In respect of the SOR and SHPO, ZX was able to understand what these meant in general and how they would apply tdthimaf Buvées 'over the

top'.

ZX responded much bett to "what" type questions than "why". For example, he appeared to enjoy telling me what he would like to do when h
leaves S NHS Hospital. This was to get a job, earn a lot of money and get his own place. He was also very accefioljasfiargoditions on a

superficial level and that he is very aware it is what he needs to do in order for any discharge to take place. | éidnietrédlected insight into any
impact on his future or how the conditions would contradict his own plans andiesees his future but that he did have a basic understanding of
information given to him.

Understanding of Support needs relating to Learning Disability, Autism and Personality Diserd& { o1 f 1 K2dzAK KS R2S3ay
all

ZX isaware that he has a learning disability and is also aware that he was more recently been diagnosed with "Autism". ZXl whewtskee had a
Personality Disorder and denied this stating that he has never heard of Personality Disorder before. Hulleaieg a simple explanation of PD, Z
RAR RSY2yaiNI &GS dKFG KS dzyRSNRG22R GKS (SN¥YZI (K2 dz3gnosasiniay affecthig a A

decision making. ZX could identify that he has a few learning adacbund paying bills and shopping) but puts this down to lack of experience d
his many years living in institutions.

ZX expressed that he does not require 24 hour staffing but did add that it would be helpful to have someone nearby ifA¢edsdot familiar with
the difference between background staff and 1:1 staff and considered that 24 hour staffing meant around the clock 1glistaférof vision, which
he did not feel is needed. ZX described roughly the type and level of suppartvisaged for himself which was support only for the things he nee
help with. ZX was unable to identify that staff support would also be a means of monitoring of his behaviour and hisicemyilisany conditions or
that staff would play a role in feduly this back to his RC and Social Supervisor.

ZX expressed that he won't need support when he gets a flat (his preferred option), apart from to get help with payogwill:ieed more support
when outside for help with shopping and finding a jaX was asked about his skills around cooking and said he can do this on his own if he has
book to follow. When asked, ZX said there were no restrictions around his use of knives although they are kept in agboked which is general
hospitd policy. With regard to medication, ZX said, "I'd take my own meds at 6 and 10 o clock. | could manage without any help"

ZX said he expects that he will also be allowed out on his own at times using a similar system to the one he curreptcieavnere his route,
destination and return time are all agreed beforehand and he is not allowed to deviate from this). ZX said "l wouldipicbenstugh to break my
conditions" and when asked about the possible consequences listed them as "Loseealytaold off, get into trouble with the police and probably|
end up back in hospital".

ZX was able to understand that any unescorted community access once he leaves hospital will have to be agreed in advasieblantd link this to
his current situation where his RC has applied to extend the area of his unescorted leave and statechdhbeen "knocked back ".

ZX said he was not aware that MAPPA would also have a right to know of his address and of arrangements for unescottethaco@ssnunity.

In respect of other restrictions, ZX said he knows there will be restrictionddasin't yet know what all of these will be. He was aware that he woul
not be able to live near a school. ZX is aware that these are put in place to manage the risks that he poses dueitubisffeaces and gave us an
outline of these stating thalis offences have been towards children and women. ZX said that he is now ablemtaisatfe the risk of reffending
due to his SOTP and the strategies he now has in his mentakitbolZzX was able to list and roughly describe his strategies atitih¢hese are all
now in his head and he can use them when needed. ZX said, "l am well in control of my impulses" and stated there harengtdreblems since
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he has been having unescorted leave. With regard to diary sheets, ZX said they dgathahd that he only does them now because his RC ne:
them.

ZX was aware that his other risk area was around anger, explained that he has undertaken work around this, and agadeglessistpdace to manag
his anger and prevent it from escalagin ZX was able to identify that certain situations can act as a trigger/“start me off" such as when he can't
exffoster mum or when there are no staff available to take him to the gym. ZX said that it is better if he is given songtharsonething has to be
cancelled as he can then find "something else to do". ZX said he likes to be busy and hates to be bored. ZX talkeehdbeig feling angry and
could identify strategies that help him in these situations such as having spaceltmeand listening to music. ZX did not feel that talking to staff
helpful in reducing his anger.

ZX was able to explain how staff check his phone currently, as they need to see his texts and call history. ZX wad thienthskewere concerned
and said he had sent his friend some sexual messages a few months ago but there were no other issues. ZX was aldeantareeifand that he
would need to allow staff to check up on this when he left hospital (he does not have access in the)ospita

Are they able to retain information related to the decision?

Yes

Details:
Record how you tested whether the person could retain the information and your findings.

ZX and | discussed accommodation options, what care and support needs ZX considered he had and an outline of the M@Jikehyditide
imposed on any future discharge. This was done over several sessions at a pace | felt he was comfortableaisthloWked at various Easy Read
information a number of times, going back and repeating everything at least twice or sometimes three times. ZX wasrasipdfter each sessior
in his own words and again the next time we met. When following on adfeys later, he did initially need some prompts to jolt his memory about t
broader issue, he could then go on to recall information but only in a few words and often not giving a comprehensiveciegoanive had last
talked about. ZX could not repeaspects relating to the "why" type discussions we had but found it much easier to recollect the information, su
what the specific conditions where from the MOJ.

ZX's verbal communication is assessed as being average using the Wechsler IntSlgén¢&/AlEV) which was apparent in his limited ability to
expand and explain some of what we had discussed and so demonstrate what he had retained. | was aware of his limitabdnsamndble to find
ways of supporting and encouraging him to rébalyond his initial summary offered.

However, having consulted with ZX's psychologist and specialist nurse, it appears that there is no evidence of ZXnmpinfetamation and this has
been tested many times in his weekly SOTP sessions which welddb work done during the previous session. ZX's apparent inability to recall
discussion, is felt to be more of a strategy to avoid topics or themes which he feels are negative and which he maylfifid tantieell on in terms of
his own objectres.

The WAIS had also assessed ZX's working memory as average in the same assessment. | felt that ZX could demonstiate dfishetadient
factors with time and encouragement sufficiently well.

Are they able to use or weigh the informatiowhilst considering the decision?

No

Details:
Record how you tested whether the person could use and weigh the information and your findings.

ZX has a diagnosis of Learning Disability, Unstable Personality Disorder and Autism. A factor of bothRIhstaBlAutism is a lack of impulse cont
which is likely to contribute significantly to ZX's inability to manage his emotions and reactions when presented wiihrogyeats.

Last year psychologist Dr CP carried out assessments and undertong takiapies with ZX. He was successful in forming a positive therapeutic
relationship with him and as a result, there are now betitgiormed reports that more accurately reflect this man's level of understanding and abil
than previously. Dr CP deéed how ZX tried hard with practical assessments and demonstrated an ability to discuss his past that he had not
previously been willing to do. He has made real progress since moving to S NHS Hospital. ZX has fewer outburstsdopesgeitsias wre alert,
communicative and motivatedbut only if he chooses to engage; the importance of positive relationships in communication with ZX is of great
significance.

The following information was gathered over six visits during artvemth period. | wasble to establish a good positive therapeutic relationship qu
quickly. He displayed humour and good eye contact with relaxed body language in my company. | followed ZX's commasgiibrkpeping visit
to no more than an hour each time, preged a range of information in a range of ways using pictures and Easy Read formats. | used simple, d
language when communicating with him and covered all areas several times on different visits.

ZX was able to talk with me about his index offencasmaged 21, though he has always maintained he did not intend to rape the young woman
a mild learning disability who he was going out with at the time. He told me that he did not think he would get in afs aradibe found it difficult to
give ary reasons as to why he had done it but said he now knows it was wrong. Dr CP's repeft-ofoncluded a lack of understanding of the righ
of a partner to say no, but that ZX had capacity to consent to sex. During our conversations, he sometivedssistration and confusion that he
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has been treated differently from other offenders and talked of "others done the same thing or worse, gone to prison abelehdet out free". He
appeared aggrieved that he "had not been given a second chanceiahteen kept locked up for a long time. ZX does not see himself as vulne
he found it difficult to comprehend why he had gone to hospital rather than prison and relating that to his learningtgisabili

Accommodation, Care and Suppeftstartedby asking ZX where he would want to live following any future conditional discharge. He talked abo:
wanting to live with his exoster mum in her house near (P) at first, and that he would then get a good job to save up and then get a place of hi
He talked about moving to Hollywood where people can make lots of money in the film industry.

| asked ZX if he thought he would need staff support following future discharge, | gave examples of shopping, cookinganithgnaiclean home. Z
told me hewould not need any support. He talked about going to the local supermarket by himself, that he could cook and would heynekded.
| asked what he had made for himself in the past (bearing in mind he has been detained from age 21). ZX takied &umday dinners with his-ex
foster mum, and that he had made a curry but couldn't remember what went in it. He likes pizza and Kentucky Fried Chimkielngeothere as well.

We talked about personal hygiene and laundry and cleaning his roomjdXédhe does his own laundry now, which is correct, and not an issue.
told me he has a shower when he needs staff fed back that he will only have a shower if going out into the community, if not then he will refus
However as he goes out sevetimes a week, he showers without being told and not considered an issue currently.

Maintaining his environment: | asked ZX about cleaning his bedroom, he told me that it was his room and his privateecakeeps® ihhow he likes it.
Staff informed ne that there are significant environmental ongoing issues with the state of his room. For a long period, he has noaljmnedn to
clean and refuses to do it himself. Recently following an expected CQC visit, the ward manager was able to petsuaghee to a one off deep cle.
by specialist staff. This was done without incident but they were not allowed to touch or remove certain items suchsasodtatkers that ZX hoard
This will be an area of concern for the future. | have recommeniat the ward manager consult with their autism specialist and structure some
around agreeing boundaries, this needs doing as a priority as is a potential issue post discharge.

Finances: | queried if ZX felt he could look after his own moneyltierte he could and that he does now. As | am aware that currently his money
managed by S NHS Hospital, | queried this with him but found it difficult to get a clear picture from what was describe@¥told me that all his
money is given to himwery week, he then goes to the local town with staff and has a McDonalds and maybe buys something else. Then he p
money into the Post Office whilst in town before returning to hospital. ZX talked of having savings and that he wanyeldisoven furniture when he
had his own place. | later queried this with staff, it is not a true account, he is not given the full amount of hisgagmeéints received and he has le
than £100 in the Post Office. However ZX clearly understood what &illsotbe paid when living in the community, he knows how much things cg
and could do basic calculations of how much change he would receive when buying items.

From the above work that took place between ZX and myself over several visits, | felt thed hegood understanding of what was required generg
to function independently in a community setting day to day. However, he had almost no insight into the potential probdeissuas he is likely to
face, not least from having lived within an itstional setting for the last 9 years. One example of this was that ZX has expressed a strong desi
work in a welpaid job. He has no interest in volunteering to build up his skills, telling me he would not work for nothing. | suggbkstethata
future employer may have concerns about his conviction but ZX disagreed as "l have done my time". | asked did heutenos$unight see him g
a risk; he did not think they would. | asked what sort of job he would try for; he thought Aldiyapditewell and he could get cheap clothes. From
discussions, | felt that ZX displayed the naivety one would expect of a young teenager and understandable from his manyoyear§rom a real
world experience with opportunities to grow and develois independence. However, additionally ZX demonstrated a lack of insight and some
delusion when talking of his own abilities and lack of need for any practical care and support in the future. When ¢édsggestpractical problems
he may face, he disissed them out of hand.

ZX has long held a fascination with film stars and followed many of them via Facebook and other Internet platforms. $Hinspdéouking at
expensive luxury items, apartments, cars and celebrity lifestyles. When for examjplé&dab of buying a yacht, | got a sense of not just escapism,
of a disconnect from his reality. | found ZX unresponsive to my suggestion of potential problemfarea&mple finding a job, there was a lack of
insight and little ability to considerhat barriers he may face from his conviction and time detained under the MHA. | found that if ZX did not ag
with me | was not able to persuade him to consider or reflect on my opinion, it was dismissed.

Using the pictorial aids ZX showed a good ustading of different types of community accommodation options. He told me that a residential h
is "for old people"; he knew he would only have his own bedroom in that setting. He thought that nursing homes wereofdrpgolple. He also
understad about supported living, again telling me it involved having staff all the time and having his own bedroom with a gingreablm. ZX told
me he didn't want any of those options.

Although ZX had previously told me he wanted to live with hifoster mum, he accepted that a conditional discharge was unlikely to allow this
because his efoster mum lives near school. ZX was aggrieved that he and-Hisséar mum should be made to suffer, as it was not their fault that
school happened to be in therea.

We went on to talk about him having his own flat, within a complex of other flats and with 24/7 staff support within tiiedpuiHe liked this option,
told me he didn't care about having to have staff around as long as they didn't come irfiiat ki the time. | encouraged him to consider what the
benefits and burdens of this option might be and gave an example of having his own TV. ZX was able to recognise fitasaebgiven to him, but
could not suggest any of his own, though afdlegree or disagree with additional suggestions. Being able to identify plus and minus factors req
some degree of perceptual reasoning and fluid intelligence of problem solving, which | considered ZX was unable to AtsI\HEh@ved his abilis
in this area as borderline to low, which concurs with my assessment.

MQJ, Sex Offender Register, SHPO and Conditional Discharge
ZX had confirmed that he was currently detained under S37/41 of the MHA and described what this meant. He was awardtbaitould set
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